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Mary B. Tribby
Attorney “M \S 1875 Lawrence Street
R Denver, CO 80202

303 298-6508

\ 55 t 5 Room 1575

May 15, 1998

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

RE: DOCKET NO. T-03175A-96-0479
DOCKET NO. T-01051B-96-0479

I3 DOCKET NO. T-02428A-96-0417
DOCKET NO. T-01051B-96-0417

To The Commission:
Attached is a Motion for Judicial Notice of Supplemental Authority on behalf of
AT&T Communications of the Mountain States, Inc. regarding the above referenced

matter.

Sincerely,

iy B. 72y

ary B. Tribby
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BEFORE THE ARIZONA CORPORATION COMMISSION

JIM IRVIN
Chairman

CARL J. KUNASEK
Commissioner

RENZ D. JENNINGS
Commissioner

DOCKET NO. T-03175A-96-0479
DOCKET NO. T-01051B-96-0479

IN THE MATTER OF THE PETITION OF
MCIMETRO ACCESS TRANSMISSION
SERVICES, INC. FOR ARBITRATION
OF INTERCONNECTION RATES,
TERMS, AND CONDITIONS
PURSUANT TO 47 U.S.C. §252(b) OF
THE TELECOMMUNICATIONS ACT

OF 1996.

N’ N’ N S’ N N N’ N

IN THE MATTER OF THE PETITION
OF AT&T COMMUNICATIONS OF
THE MOUNTAIN STATES, INC. FOR
ARBITRATION OF
INTERCONNECTION RATES, TERMS
AND CONDITIONS WITH U S WEST
COMMUNICATIONS, INC.
PURSUANT TO 47 U.S.C. §252(b) OF
THE TELECOMMUNICATIONS ACT
OF 1996

DOCKET NO. T-02428A-96-0417
DOCKET NO. T-01051B-96-0417

AT&T'S MOTION FOR JUDICIAL
NOTICE OF SUPPLEMENTAL
AUTHORITY

e N N N S N N Nt N St

On October 24, 1997, U S WEST Communications, Inc. ("U S WEST") requested that
the Arizona Corporation Commission ("Commission") relieve U S WEST of certain obligations
under the interconnection agreement entered into with AT&T Communications of the Mountain
States, Inc. ("AT&T") and MCIMetro Access Transmission Services, Inc. ("MCI") and that the
Commission modify the interconnection agreements to indicate a change in US WEST's
obligations regarding combinations of unbundled network elements. AT&T filed a response to

the U S WEST request on November 6, 1997.



On November 20, 1997, AT&T filed a request that the Commission take judicial notice
of a November 6, 1997 order of the Minnesota Public Utilities Commission in which it rejected
GTE of Minnesota's claim that its approved interconnection agreement must be revised based on

the Eighth Circuit Court of Appeals decision.

On February 12, 1998, AT&T filed a request that the Commission take judicial notice of
a January 28, 1998 order of the Michigan Public Service Commission whicﬁ supported the
principle advanced by AT&T in its November 6, 1997 filing that this Commission has
independent authority under state law to require US WEST to provide unbundled network

elements in combinations as currently required by the AT&T interconnection agreement.

In the intervening period, several state commissions have issued rulings which also
support the principle advanced by AT&T in its November 6, 1997 filing. Specifically, a
February 18, 1998 decision of the Colorado Commission held that state commissions are not
preempted from ordering combinations of network elements under state law (attachment 1). A
March 18, 1998 decision by the Massachusetts Commission also determined that state law was
not preempted by the decision of the Eighth Circuit Court (attachment 2). A November 2, 1997
decision of the Texas Commission also determined that Eighth Circuit decisions did not require
the revision of arbitrgtion agreements on combinations issues (attachment 3). In a February 23,
1998 order denying reconsideration, the Minnesota Commission put forth the opinion that the
Eighth Circuit Court did not intend to impact the already-made decisions of state commissions or

to alter the substantive terms of existing interconnection agreements (attachment 4).

Further, in a December 1, 1997 order, the Idaho Commission found that it would not be
prudent to disturb the arbitrator’s decision on combinations despite the Eighth Circuit Court

decisions (attachment 5). In its December 23, 1997 order, the Missouri Commission found that




the Eighth Circuit Court decisions did not necessitate changes in existing arbitration agreements
(attachment 6). In a November 6, 1997 order, the Ohio Commission held that the Eighth Circuit
Court decisions did not preclude ordering terms and conditions based on state law (attachment 7).
Finally, the Oregon Commission in a January 9, 1998 order found that the Eighth Circuit Court
decisions did not compel a relitigation of the terms of the interconnection agreement (attachment

8).
AT&T requests that the Commission take judicial notice of the aforementioned decisions.

RESPECTFULLY SUBMITTED this 15th day of May, 1998.

AT&T Communications of the
Mountain States, Inc.

By: mﬁ : V
Mary B. Tribby | ? or°
Maria Arias-Chapleau
AT&T
1875 Lawrence St., Suite 1575
Denver, CO 80202
(303) 298-6508

Joan S. Burke

Andrew D. Hurwitz

Osborn Maledon, P.A.

2929 N. Central Ave., 21st Floor
Post Office Box 36379

Phoenix, AZ 85067-6379

(602) 207-1288




CERTIFICATE OF SERVICE

I hereby certify that the original and 10 copies of a Motion for Judicial Notice of
Supplemental Authority on behalf of AT&T Communications of the Mountain States, Inc.,
regarding Docket Nos. T-03175A-96-0479, T-01051B-96-0479, T-02428A-96-0417 and
T-01051B-96-0417 were hand delivered on this 15" day of May, 1998, to:

Arizona Corporation Commission
Docket Control - Utilities Division
1200 West Washington Street
Phoenix, AZ 85007

and a true and correct copy was hand delivered on this 15" day of May, 1998, to:

Paul Bullis, Esq.

Legal Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

Ray Williamson

Acting Director

Utilities Division

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

and four (4) true and correct copies were hand delivered on this 15" day of May, 1998, to:

Mr. Jerry L. Rudibaugh

Chief Hearing Officer

Arizona Corporation Commission
1200 West Washington Street
Phoenix, AZ 85007

and a true and correct copy was sent via United States Mail, postage prepaid, on this 15™ day of

May, 1998, to:

William Ojile, Jr., Esq.

U S WEST Communications, Inc.
1801 California Street, Suite 5100
Denver, CO 80202

Thomas H. Campbell, Esq.
Lewis and Roca, LLP

40 North Central Avenue
Phoenix, AZ 85004

Joan S. Burke, Esq.

Osborn Maledon, P.A.

2929 North Central Avenue, 21* Floor
P. O. Box 36379

Phoenix, AZ 85067-6379

Thomas F. Dixon, Jr., Esq.

MCI Telecommunications Corporation
707 17" Street, Suite 3900

Denver, CO 80202

Timothy Berg, Esq.

Fennemore Craig, P.C.

3003 North Central Avenue, Suite 2600
Phoenix, AZ 85012-2913

Maureen Arnold

Director - Regulatory Matters

U S WEST Communications, Inc.
3033 North Third Street, Room 1010
Phoenix, AZ 85012

Honsaa &, j:



ATTACHMENT 1

Decision No. (C88-267

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORALO

DCCKZT NO. 988-2317

RE: THE INVESTIGATION AND SUSPENSION OF TARIFF SHEETS FILED
BY U S WEET COMMUNICATIONS, INC. WITK ADVICE LETTER NO. 2617,
REGARDING TARIFFS FOR INTERCONNECTION, LOCAL TERMINATION,
UNEUNDLING AND RESALE OF-SERVICES. '

DECISION REGARDING COMMISSION AUTHCRITY TO
REQUIRE COMBINATION OF NETRORK ELEMENTS

Mailled Date: March 13, 199§
Adopted Date: ‘tebruary 18, 1998

N I. BY THE COMMISSION
A. Statement
1. In prior orders in this suspension docket,! we had
orcered U § WEST Communicat;ons, Inc. (“USHC" or "“Company”), to
cerbine network elements for competing local exchange carziers
(“"CLECs"”) ordering service in this manner. In response to the

couri’s decision in Jowa Utilities Board v. F.C.C., 120 F. 3d 752

' As indlcated in the caption, this case concernc U § WEST
Conmunications, Inc.’s propésed permanent tapiffs far the provision ef certain
secrvices ({.e., interconnection, local termination, unbundling, and resale)l teo
competing local exchange carriers, Generally, this proceeding coancarns
obligations {mposesd upon the Company by the Telecommunications Act of 1596 and
§§ 40-15-501 et seg., C.R-S.

I
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{(6th Ciz. 1957}, however, we rescinded that reguirement, but
ordered USWC to file additional proposed tariffs in this pro-
ceeding indicating hew it intended to make unbundled networkx ele-
ments zvailable to CLECs. USWC made that f£iling as directed. As
part of their response to the Company’'s proposals, AT&T Commu-
nications of the Mountain States, Inc. (“AT&T“), and S$print Com-
munications Company L.P. (“Sprint”]) suggested that, notwithstand-
ing the Eighth Circuit Court’s ruling, the Commission possesses
autheority under State law to order USWC to combine networx ele-
nents for CLECs. In Decision No., (98-47 {(Mailed Date of
January 20, 1998), we set the Coipany's new proposed tariffs for
hearing and directed that interested parties file briefs address-
ing tﬁe Commission’s authority under State law to order USWC, as
part of its interccnnection and urbundling obligations, to com-
bine network elements for competitors.

2. USHC filed a brief on this issue. In addition,
ATeT, Sprint,"MCImetro Access Transmission Services, Inc.,
Teleport Communications Group, Ine., and WorldCom, Inc. (collec-
tively “the CLECs“), filed their Joint Brief in this matter. As
ekpected,. USHC contends that the Commission does not. possess
authority to order the Company to combine network elements for
CLECs; the CLECs suggest that we do. Now being duly advised in

the premises, we determine that the Commission is empowered under

! In Towa Ucilities Board, thé¢ Court ruled that, under the Telecommuni-

cations Act of 1996, the Federal Corrunicatisns Cormission lacked authority to
order incumbent local exchange carriers to combina network elements for CLECS.

sl
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State law to require USWC to combine network elements for com-
petiters as part of its obligations as an incumbent local
exchange carrier (“ILEC“},?
B. Discussion
1. Federal Preemption of State Law

a. The primary contention of USWC '”is that the
Telecommunications Act of 1596 (“Act”},* as interpreted in Iows
Utilirles Poard, prohibits the Commission from requiring it te
combine network elements for competitors. in Iowa Utilicies

Board the court vacated a Federal Communications Commission
("FCC”) rule which imposed upon incumbents a duty to ccmbine net-
worx -elements for CLECs, based upon the provisions of 47 U.s.cC.
§ 251(c) (3}. That statute, 4in part, imposes upon ILECs such as

USWC the duty:

(T]o provide, to any requesting telecormurications
carrier for the provision of a telécommunications serv-
ice, nondiscriminatory access to network elements on an
unbundled basis at any technically feasible 'peint on
rates, terms, and conditions that are just, reasonable,
and nondiscriminatory in accordance with the terms and
conditions of the agreement and the requirements of
this section and section 252 of this titie. An incum-
bent local exchange carrier shall ©provide such
unbundled network elements in a manner that allows
requesting carriers to combine such elements in order
to provide such telecommunications service.

? The propriety of such a requirement is, as explained infra, dependent

upon factual determinations to be msde based upon the hearing on USHC’s newy
pProposals. Accordingly, We do not decide here whether the Company will be
required to combine netwark elements for CLECe¢.

4

Pub. L. No. 104-104, 110 Stae. 56 (codified at various stections of
Title 47, United States Code!l.




{EmphrLasis addecd.) The Eighth Circuit interpreted § 221 (c) (3},
particularly the last sentence, as precluding the FCC from levy-
ing a duty on ILICs to do the actual combining ‘of elements for
competitors. See Iowa Utilities Board, pags 8i3.

b. USWC, in reliance upon this ruling, ergues
that the Act “forbids” a State requirement that ILECs cohbine
network elements for coméétitcrs. Accerding tc the Company, such
a requirerent would contravene the Act's intent to implement
competition in the local exchange market thrcugh the alternative
mechanisms of unrbundling of network elements and resale. - In
USWC’s view, & requirement that it combine network elements far
CLECs wculd, as fcund by the Zighth Circuit with respect to the
FCC rule, “cbliterata” the distinction between resale and access
to network elements. Such a rule, the Company contends, is pre- -
empted by the Act.

c. Recognizing that the Act preserved State
authority to prescribe access and intezconnectiQn obligaticns for
lecal exchange carziers (see discussion infra) USWC contends that
any such State requirement must be consistent with the Act, espe-
cially as interpreted by the Eighth Circuit. The Act, according
to the Company, prohibits any reqﬁirement that incumbents combine
network elements for competitors. Therefore, a Commission deci-
Sion mandating that USWC combirne network elements for CLECs would

be “in direct conflict with the Act as construed by the Eighth

Circuit.¥ USWC Brief, page 2.
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d. We disagree with these arguments. In the
first place, to put the Eighth Circuit Court’s decisicn in con-
text, we note that the proceeding before the Court concerned the
validity of FCC rules and the nature of FCC authority under the
Act. To the extent the Ccurt generally commented upon State
authority to estaklish a'é:cess and interconnection obligztiors
under the Act--this issue arose in the course of the .Court’s
invalidation of the FCC’s attempts to preempt State policies
(Towa Utilities Bcard, pages 806-07)~~the Court observed that the
States retain independent power to adept access and interconnec-
tion requirements. See discussion below.

€. As stated above, USWC arguss that any State
requirement that incumbents combine network elements for com~
petiters is preempted by the Act, particularly the provisions of
§ 251(c) (3). Stateé law is preempted if that law' actually con-
flicts with Federal law, or if Federal law so thoroughly occupies
a legislative field as to make reascnable the inference that
Congress left no room for the States to.supplen‘ent it. Cipollore
v. Liggett Group, Inc., 112 S.Ct. 2608, at 2617, In this
instance .'(i.e'., on the question as to whether the Commission is
empowered to order USWC to cecbine network elgments for com-
Petitors), we agree with the CLECs that the Act 1s not intended
€o preempﬁ Stat:e_iaw.

- - <. Notably, § 251 (d) (3) expressly provides:

(3) Preservation of State access requlations--In
prescribing and enforcing requlations to implement the



regquirements of this section, the Commission shall not
preclude the enforcement of any regulation, order, or
policy of a State commission that--

(A) establishes access and interconnecticn obliga-
tions of local exchange carriers;

(B) is consistent with the recuirements of :his
section; and

(C) does not substantially prevent irmplementation
of the requirements of this section and the purposes of
this part.

Further, §§ 261(b-c) of the Act state:

(b) Existing State regulations--Nothing in this part
shall be construed to prohibit any Stzte commissicn
from enforcing regulations prescribed prior to Febru-
ary 8, 19396, or from prescribing regulations zfter such
date of enactment, in fulfilling the requirements of
thls part, if such regulztions are not inconsistent
with the prcvisions of this part.

(c) Additional State requirements-—ﬁothing in this part
precludes a State from imposing requirements on a tele~
communications carrier for intrastate services that are
hecessary to further competition in the provision of
telephone exchange service or exchange access, as long
as the State's requirements are not inconsistent with
this part or the Commission’'s regulations to inplement
this part.
These provisions make clear that Congress, in the Act, did not
intend to preempt State adoption and enforcement of access and
interconnection requirements to apply to ILECs such as USWC.

g. BAccording to the above provisions, State-
imposed access or interconnection policies need only be “con-
sistent with” the Act. In this case, USWC contends that a State
requirement that it combine network elements would be incon-

sistent with .the Act as interpreted by the Eighth Circuit. e

disagree. The Court itself, 4n interpreting § 251(d) (3],




Observed that, “It is entirely possible for a state interconnesc-
tion or access regulation, order or policy to vary from a spe-
ciiic FIC regulation and yet be consistent with the overarching
terns of section 251 and not substantially prevent the irple-
rentation of section 251 or Part II.“ Jowa Utilities Bcard, at
806. This observation {s in keeping with our conclusion that the
tesm “consistent with” dees not require that States implement the
identical regulatory rpolicies as will prevail at the Fedsral
level. See Environmental Defense Fund, Ine. v. E.P.A., 82 F.3d
451 (D.C. Cir. 1996) (“consistent with” does not require exact
correspondance, but only congruity or compétibility); Reanoke
Memorial Hospitals v. Kenley, 352 S.E.2d 525 (Va. App. 1587)
("consistent with” does not meaﬁ exactly alike, but instead means
“in harmony with” “holding to the same principles” or “in general
agreement with“),

h. The premise of USWC's argument that tre Com-
mission may not adopt a policy requiring incumbents to combine
network elements for CLECs is that the Act, as interpreted by the
- Eighth Circuit, absolutely prohibits ILECs from doing the com-
bining of elements for conpetitors. This premise is not sup--
ported by the Act or the Court's decision. For exXample, the
Court did not hold that incumbents may no;_voluntarily agree to

combine network elements for CLECs; nor did the Court hold that

the ccn{bining of network elements by ar incunbent would be

unlawful. The Court’s ruling with respect to this {ssue was



simply that the FCC could not compel ILECs to corpine network
elerents fcr CLECs under the Act. We ncote that requiring USWC to
do the ccmbining of elements (assuming such a policy is permitted
uncer State law] may very well be consistent with the intent of
the Act to promote competition. Seg Jowa Utilities EBoard,
Fags 316 (one purpose of the Act is to expedite the introduction
of pervasive competition' into the local exchange mnarket]. In
this event, a State requirement that the Cempany combine network
elements for CLECs would be consistent with the Act. Thersfore,
we decermine that Federal law does not preempt & Commissiorn
cequirement that USWC conbine netwofk elements for competitors.
2. Commissicn Authority Under Stata Law

a. Having decided that Federal law does not pre-
empt a State policy regarding the combination of network ele~
ments, we must determine whether the Commission, in fact, pos-
sesses authority urder Colorade iaw te édopt such a policy. USWC
suggests that écate law does not permit the Commissicn te reguire
incumbents to ccmbine network elements for competitors. The
LECs contend that a number of provisions under Cclorado law

grant the Commission authority to adopt such a requirement.




b. We find that State law provides the Commis-
sion broad authority to review network use and interconnection in
the competitive market. The Joint Brief correctly points out
that the éommission possesses corprehensive authority to regularte
the rates, terms, and conditions of services prov;ded by ILECs
such as USWC. For exampi;, § 40-3-102, C.R.S5., provides:

The power and authority is hereby vested in the
public utilities commission of the state of Colorado
and it is hereby made its duty to adopt all Necessary
rates, charges, and requlations to govern and regulate
all rates, charges, and tariffs of every publig utility
of this state tc correct abuses; to prevent unjust dis-
criminations and extortions in the rates, charges, and
tariffs of such public utilities of this state; to
generally supervise and regulate every public utility

¢+ in this state; and to do all things, whether specifi-
- cally designated in articles 1 to 7 of this title or in
addition thereto, which are necessary or convenient in
the exercise of such power, and to enforce the same by
 the penalties provided in said articles through proper
courts having jurisdiction. . .

€. HWe point out that the present case is an
investigation and suspension docket conducted by the Commission
pursuant to the provisions of § 40-6-i11, C.R.S.* That statute

states that whenever the Commission conducts a hearing under its

* In § 40-3135-503(2) (¢) (LI), C.R.S., the Legislature directed the

Commisgion tg conduct proceedings, under § 40-6-111, C.R.S., for each
telecommunications carrier that will provide unbundled facilities or
functions, interzonnectisn, services for resale, or local nurber portabiligy.



provisicns, ™. . . tha commission shall establish the rates,
fares, tolls, rentals, charges, classifications, ccntracts, prac-
tices, rules, or regulations . . . which it finds just and rea-
sonakle.” Accord § 40-3-111, C.,.R-S. {the Comnissicn, after nhear-
ing, may determine the Jjust, reasonable,»or sufficient rates,
fares, tolls, rentals, charges, rules, regulations, bractices,-or
contracts to be ohsezrved by any public utility), § 40-46-101,
C.R.5. {Commission shall prescribe rules and regulations fcr the
performance of any service furnished or supplied by any public
utility). Finally, we conclude that, to the extent we determine
it is necessary for USRC to cormbine networkx elements for conm~
petitors in order to promote competition in the local exchange
markét, such a directive to the Company would be consistent with
the Legislative intent.set forth in § 40-15-1C1, et seqg.., C.R.S.
d. Tor these reasons, we conciude that State law
empowar3 us to order USWC to combine network elements for CLECs
if appropriatel Whether such an order is proper depends upon the
factual investigation presently being conducted in this case.
For example, the CLECs in their Joint Brief contend that the
Company‘s proposqd acethod of giving access to network elements to
competitors (i.e., the SPOT frame proposal) is discriminatory,
unjust, and unreasonable. This suggestion constitutes a factual
assertion which must be considered in light -of the evidentiary
hearing. We j«iil issue further orders on this question in light

of the evidence presented at hearing.

10




I1. ORDER
AL Tha Commission Orders That:

1. We determine that the Telecomnunications Act of
1996 does not preenpt Commission za2uthority under State law to
order U S WEST Communications, Inc., to combine network elements
for competing local exchange carxiers.

2. He furthei determine that the Commission is eﬁpow—
ered under State law to order U S WEST Communicaticns, Inc., in
this docket, to ccmbine network elements for conmpeting local
eXchange carriers, if we determine that such a requirement is
necessary and appropriate.

3, This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
Februyary 18, 1998.

{ax AL}

THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

ROBERT J. HIX

ATTEST: A TRUE COPY R. BRENT ALDERFER

ﬁési;—-2& xﬁi;i:r Commissioners

. COMMISSIONER VINCENT MAJKOWSKI
Bruce N. Smith ” ABSENT
Director
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ATTACHMENT 2

Che Qummnawealthy of Massacqusetis

DEPARTMENT OF PUBLIC UTILITIES

March 13, 1998

D.P.U.ID.T.E. 96-73/74, 96-15. S6-80(31, 96-83, 96-94-Phasc 4-L

Consolidated Petidans of New Englaad Talephone and Telegaph Company d/b/a Dell

Atlantic-Massachusets, Teleport Comnunications Group, Inc., Brooks Fiber

Commuaications, AT&T Cammunicxtiuns of New Faglwnd, Inc., MCI Commanicatioas

Company, and Spriat Communicatioas Company, {..P.. pursuant t Section 222(b) of the

Telecommunicustions Act of 1996, for wcbiuation of intercoamection agreements betweea Bell
Z Atlantic-Massachusetts and the aforemenioned companies.

APPEARANCES: Brucc P. Beauscjour, Esq.
185 Franklin Street. Room 1403

Baston. MA 02107
~and-

Robtert N. Wetlig, £sq.

Keegun, Wedin & Pabian, LLP

21 CQustorn House Street

Boaton, MA 02110

FOR: NEW ENGLAND TELEPHONE &

TELEGRAFI COMPANY O/B/A BELL
ATLANTIC-MASSACHUSETTS
Pedtionsr

Keith J. Rolaad, Esg.
Roiaod, f'ogel, Koblenz & Caa, 11.P

1 Calumbia Place
Albsay, New York 12207

-_



Paw Kouroupas, £sq.
David Hirsch, Esq.
Regulatory Affayrs
1133 21st Street. N.W., Suite 400
2 Lafaycne Cenure
Washington. DC 20036
FOR: TELEPORT COMMUNICATIONS GROUP.
P INC.
* Pefizioncr

"Todd J. Stein, Esq.

28355 Oak Industefal Drive

Graud Rapids. M] 49506-1277
FOR: BROOKS FIBER COMMUNICATIONS OF

MASSACHUSETTS. INC.
Peq';ioge;

Jeftrey F. Jomcs. Esq.
lay E. Gruber, Esq.
lauric S. Gill, Esq.
Palmer & Dodge

One Bacon Strest
Boston, MA 02108

-and-

Mictiuel J. Morrissey, Esq.

Cleanor R. Otacsch, Fsa.

12 Aveque of the Americas

Room 2700

New York, NY 10013

-TOR: AT&T COMMUNICATIONS OI' NEW

ENGLAND, INC.
Peritionee

Alan Mandl, Esq.

Qcrenberg, Dunkiexs. Mandl & Maadi
260 Frankiia Street

flostog, MA 02110

~gad-



1 - Hope Barbulescu, Esq.

One Internationul Drive

f Rye Baxok. New Yok 10573

f FOR: MC] TELECCOMMUNICATIONS
i . CORPORATION

| - E v,

Cathy Thurston, Laq.
1850 M Street, N.W,, Suic 1{10
Washington. D.C. 20036
FOR: SPRINT COMMUNICATIONS COMPANY L.P.
Petitioner

L. Scou Harshbarger, Atwrney Genenl
By:  Daniel Michel
Assistant Altorney General
Pyhlic Protection Bureau
¢ Regutaced Industries Division
. 200 Portland Street, 4th Floor
Buaston, MA 02114 .
lnerysnor




R D.PUJID.TE 9673, 9675, 6680181, Page )
‘ 98-83, 96-94-Phase 4-E
L INTRODUCT: ‘I

This Order concerns an arbitration procecding held punsuant to the
T'elecommunications Act of (996 '(""thc Act®). 47 U.S.C. § 252. The proéécding is 2
consofidated arbitration between New England Telcphone and Telegraph Company, dinla
Beli Addandic (Bell Adantic”. formerly “NYNEX™) and its compesitors, AT&T
Communications of New England ("AT&T"), Brooks Fiber Comnmunications of
Massuchuseus, Inc. (“Brooks Fiber*). MCI Tetecommunications Corporation (*MCI™).
Speint Commuricadons Compaay L.P. ("Sprint”). and Teleport Communications Geoup, Inc.
("TTG™.

On December 4. 1996, the Depantment of Public Utititics {row, Departmeng of
Tclecommunications a.nd Energy, or “Depantment”) issuad 4n order in this proceeding
{*Fhasc 4 Ordec*) which set forth our rulings with tegard (o the method © be used by Belf
Agzaric in carrying out toal element, long-run, incremental eost ("TELRICY) studies to
dezermine the prices w be charged by Bell Atlaadic tw competing laca! exchange carriess
f"CLECs') for the use of unbundied network elements (’llNF:“).‘ ‘Tha Depuriment followed
the methad set farth hy the Federal _Comu'xunlcutiona Commissien ("FCC") in is Firsi Report
and Ovder dated August 8, 1996 (“Local Competitiog Ordet™). (A companion order. the
*Phase 2 Onder™, set farth ouf rulings with regard 10 the whalesale discount 10 be appiied to

' 47 U.S.C. § 153 defines netwack element as “a facilicy or equipment used in the
provisian af 2 @lecommuanications service,* 47 U,S.C. § 221(¢)(3) obligates
incumbent local exchange carriers (o provide aceese 10 network elemenrs on an
unhundicd basis 1 any requestng telecomemunications carrier, subject (0 cerain
conditions. !

o



0.P.U/D TE 96.73, 96-75, 96-80/81. . . Page
96-83. 9G-94-Phasc 4-E ~

the purchasa by CLECs of NYNEX rewil services.) On February 5. 1997, in response
mations for dariﬁcalion, l‘ccnkt%fztion. and recousideration, the Department issucd.a second
order ("Phase 4-A Order®) with regard to the TEI.R!C studics and directed ﬁell Allantic o
submit cost studies in compliaace wich that Order. Most aspects of that TRILRIC complisnce
fiting (aod all parts of the compliancy flliag with r¢gard to resold scrvices) wege approved by
the Depuctncal on May 2, 1997 ("Lhase 2-18, €8 Opder”). and the remaining aspects of the
TELRIC comptiance filing were gpproved on Junie 27, 1997 (“Phase 4-D Order”). As part
of this consolidased arbitration proceeding. the Department is currently reviewinyg a number
of ather TELRIC studics submicied by Bell Atlantic, thosc related (o collocation, dark fiber,
non-recurring chargex for resnld services and UNEs, and operation suppoit $ystems {"OSS™)
for resold scrvices and UNE:S.

On November 18, 1997, Bell Atlantic informed the Deparument by letter that & was
withdeawing on; rate elonent — the customer intecface panel (*CIP"™) ~ €om its coliocktion
cost saudy. The CIP is x digital cruss-connect panel that was to have been offered dy Bell
Atlentic to coanecy individual GNESs to each athee ay spa:‘afx?d by a CLEC. !-; its leuer, Delt
Atlani¢ acyerted that in light of rueene decisions by thie Unileq States Court of Appeals for
th:e Eighth Circuit (“the Eighth Circult Degision™F. the Company was not tequired to
combine UNEs on behall of competing carriers and that it therefore declined o do w

AT&T and Sprint. on November 28 and 25, 1997, mspecdw!y. responddd (o Betl Atlantic's

* lowy Unilities Boand, ot al, Petitioner, v, Fedeml Commualeations Comissian:

United States of America, Respondents, 120 F.3d 753 (&th Cir., July 18, 1997, 2s

amecnaded oa rehearing on October 14, 1997) (1997).
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leucr acguing that, nowwithanding die Lighth Circuit Decision, Il Atlantic should be
required w0 offcr eambinations of UNEs tn Massachuseus. ‘

On December 16. 1997, the Depanument held an cvidentiary hearing un facts
concerning the fogistical and techpical aspects of how 3 CLEC wnnld order and how Bell
Atlantic wantd provide uncomuined UNEs und how the CLEC would sreange tor the
comibination of (hose wisumbined UNEs (Tr. 20, ac 24-35), Bell Adantic presented Amy
Stern, director af product developrment for Belf Adantic wholesale services (Tr. 25, s 7-

¢ 128). AT&T presented Robert V. Falcone, division manager, local services division (Tr.

25, at 127-158).

Initial hriefs were filed hy Rell Adande, ATET, MCI. and Sprind on Joquacy 9,

1992. Reply bricfs were fitad by thede parties on January 16, 1993,°

’ The parties raise (wo tvpes of argumeats. The first {s whether the state has bean

eatinng,

preempted by the Eighth Cireuic Decisian from requiring Bell Atlantic (o offer UNE

comblaations, The second is whether, ig light of Belt Allantic’s agreement to offer UNE

h . . evate . 1 e A S+ A T . ———
combinations in eaclicr stages of the fnterconnection negotiations, it Is now contrctuaily
: e
bound by shar agreement. notwithstanding the Righth Clicult Decislon.
| e —
1. T PREEMPTION QUESTION
A, itigns of ¢ rti

Relf Adlandc first notes that the Eighch Circuit found thar the 1°CC's rule requiring

iacumbent local exchange comprnies (“ILEC") 0 recombine (INFie "eannet be squared with

“ - Browks Fiber and Teleport did not file briefx in this rader,
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tie (eraus Of subsection 25 [(c)(3) Lof the Act],” and that a nile which prohibits an [LEC,
such as Bel] Atlantic. from scparat_fng UNE;s that it may currendy combine ~is eontrary to"
that same subsection, While Bell Atlantic recognizes that 3 stare may impose iniercoanection
requirements on an LEC tha ar;-. Amt specifically mnentioned in the Act. i further netec that
subsection 261(c) of the Ac: provides chas such stute roquitements sanoat bc inconsisient with
the Act or with the FCC's regulations o Implemenl the Act, Becsusc the Court has found
that an FCC cequirement ta offer combined UNEs “tannol be squared with™ and "is contrary
ta” thé requirements of Section 251, Bell Atlaati;: axseqts therofore cha¢ any attempr by the
staic to order such a requirement would likewise be i'monsismm with the Act (Bell Adantic
Initial Bricf at 11-12).

Bell Atluntic further a;'gucs that the CLECs cannos atrack the Eighth Circuit Decision
coliaterally defore the Deparament and thereby seek, in esscm:e; w reimpose unlawfui FCC
rules. le argues that the appropriate forum for review of the Fighth Circuit’s Declsion and
this issue is the Supreme Courl. Bell Atlantic ssserts thac the docirine of collateral csioppcel
or issuc preclusion i plain and apolicable in this ginsution. Ii notas that AT&T, MCI,
Sprini, and Bell Acdantic Were all‘pan‘ica t© th: Eighdx.C_iu:ul( proceeding, and that Court has
issued « vulid {ina! judgment deciding the qucstion of law surraundiag the recombination of
UNEs. ‘Thac declsion. argues Bell Atlantic, is binding on those partics, and they should be
preciuded from relisigating this lsae in the hope of attining an inconsistent decision in

another forum g at 11-13). Bell Adantic argues that the Figlvh Clrcult decigion o steike

down the FCC's niles is cquully applicable w a stetc's acempt o itpuse the game
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TCQUIrCTents because the rules, in whatever jurisdiction, are comtrary to th= Act (Beil

Adantic Reply Briet ac 1).

The CLLCs in this case a;'gue that the Department has the authority (o require Bell
Atlaggic ta offer combined UNEs pursuant re state law, Sprin;. fo.r example, srgues that the
Righth Circuit Desision coafirms the anthority of the sutc w Yecide the issue of UNE
combinations, nting that the Count recognized that “Congress inccnded 1 prescrve the
staic’s traditional authority W regulate jocal elephone markets . . . s¢ long as the smo. rules
arc consistent widh the requirements of section 251 and do not substantialfy prevent dic
imélcmuuaxion of the section 25} or the purposas df Part T1™ of the Act (Sprint Initisi Briet
at §). Sprint further notes that the Eighth Circuit niling was awre jurtuw than that arguea
b} Bell Atluntic. 'I‘i::t_ruﬂng. argues Spriat, was 3 {inding with regard o an FCC nuke, and
was not a ruling on whether any state-imposed rcquirement that turthers the pro-competitive
policies of a state is consistens with the Act {Sprint Reply Brief ut 2-4).

AT&T ofders similar argumerns. The Conpiny notes that the Eighth Cirauit's ruling
regarding UNE comhimdms‘dean only with 2 narrow question of fodoral Jaw, wiedir the
FCC two the autharicy uader dm uit (0 require ILECS (o provide UNE combinations. ¢
urgucs that no question of stute regalatory audhority was at istue in the Lighth Circuic
Decision. The Courc did ot have hefare it, spd therefore did aot rule on. any etforts by
sares aoling pursuant o state law to imposc obligations an ILFCs beyond those provided by
Scction 251 of the Act. [n faee. notes ATAT, the Court was z;.x-pticlr in acknewlcdging this

fact, leaving "t2 another day any deternination of whether a specific saate access o



D.P UID.T.G. 96-73, 96 75, 96-8G/81, . Pagz 6
$6-83, 56-94-Phase 4-E

incerconnzction regilation is jnconsistent with tho Section 231 or substantiully prevens the
implementation of Section 251 dr Pm.u* (AT&T Initial Bricf at 13414, L_xgmg fowa Utilities
Beard, 120 F.3d a« 807, a.27).

A'l'&‘-l'.asks us to recopnize that Bell Arlandc is not arguing that the provisioa of
UNE combinadoas Is illegal; rather Bell Atlantic is arguing (0al it is beyond the xutharity of
any suite or federal regulalor to require i to provide such combinations when it does nat
chuose to do so. This position, says AT&T, is unsupperted by the Act or the Eighth
Circuit's Decision (id, at 17). AT&T explains that if it is nor inconsistent with the Act for
Beli Adanric vaoluntarily w provide a UNE combination. then it cannot be inconsisten: with
the Act for = slate commission. acting under indepeadent st faw, Lo inpose o requivement
that ¢ do so (id, ul 18).

MClI also. offers the view that the Eighth Circuit Dcgision was marrowly focused,
finding that the FCC could not rely on subsection 251(c)(3) of the Act as a source of
authority to promulgate nsles requiring ILECs w combine UNFs. Nothing in the decision,
argues MCL. prohibifs 2 state ennvmission. acting independently of the Act and pusyusat (o
stawc authority, from requiring an ILEC i combine UNEs it the request of 4 CLEC (MCT
Initial Brict at 10). As 3 gentral matter. says MCI. various sections of the Aut expressly
acknowledge independent st authority to regutute relocummuaications serviccs.. lerce. the
Deparument s pot precjuded from .dlmcting Ball Atlantic to combine UNEs at a CLECs
request (MCT Injtial Brisl ar 11-12). 'rhss autharity, argues MC, is inherent ia the

Beparmment’s jurlsdledan, as codificd in G.L. ¢, 159 (jg, at 14-16).
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B. Analyxis and Findings
Therc is no disagreement that the Eighth Circait's Docisien, unless overwrned by the
U.s. Supreme Court,* precludes the FCC from requiring an ILEC (o offer UNL
combinations to 3 CLEC. l.ikc“;is:, there @s no disagreement that an ILEC can Qolunuu-ily

offer {INF. combinations (o a CLEC, The disagecement rather is whether the Act permits

this Deparuncul, acliag under the broad authority granted ™ it by the General Cour, to arder
R :M

an ILEC to do something which the FCC, under the Act, cannot order.

b e S

We begla by quacding the relevant portion of dhe Eighth Circuit Decision in its

entindty.
Combination af Neswork Elements

W also belicve chat tle FCC's sule requicing Incumbent LECs, rather than the
requesting carriers, 1o recombine nerwork elemens that are purchused hy the
requesting carriers on a unbundied dbasis, 47 C.E.R. § $1.315(c)~(f), cannot be
squared with the terms af subsection 251(c)(3). The last senterwe of subsection
251(c)(3) reads. "An incumbent local exchange carrier shall provide such unbundled
nerwork claments in a maoder that ullows @ouesiine carrigrs to combipe such
elements in order co peovide such telecommunications service. ™ 47 U.S.CLA. £
251(e)3) {cmphasis added), This sentence unambiguously indicates twit requesting
carriers will cambine the unhtundlad eleruents themselves, While the Act requirss
incumbent LECs to provide elements in a manner that enables the competing cartiers
10 combine them. ualike the Cammisshtn, we do nof betkeve shat this Isnguagre can be
read (o levy « duty on the incumbent 1.ECs to do the actwal combining of elements,
The ['CC and its suppurting intervenors argue that because the incumbent LICs
maintain contro] over their networks it Is necesrary 10 foree thent w combine the
network elemenss. and they belicve that the {acumbent LECr would prefer to do the
combiaing themselves to prevent the cumpeting curivrs rom Inierfering with they
ncrworks.  Despiee the Commis¢ian’s arguments, the plain meaning of the Act
Indicates that the requesting carrjers will eambine the unbundled elements chemselves:

‘ On Januacy 12, [998. the U.S. Supreme Court agreed (o ceview the Eighth Circuit
Decision.
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the Act does not require the incumbeat LECS 10 do ) of the work. Morcover, the
face that the incumbent LECs object to this rule indicates to us gt thiey would rather
allow entrants access to their nefworks than hive o rebundle the unbundied clemenrs

for them.

Secuan 251(c)3) requires an incumhent LEC to provide access to the elancms of ics
nerwork anly on an unhundled (as apposed 10 a combined) hasis. Srated ajuticr way.
§ 251(c)(3) does not permsit a new entrant o purchase dhe jncumbent LEC's .
asserabled placform(s) of combiucd network elements (or any fesser existing
combination of two or moro élenents) in order to offer competitive
telecommunications services, To permit such un acquisition of already combinad .
elecments at cost based ares for unbundled access would abliteruce the cacctul :
distinctions Congress has deawn in subscctions 251(c)(3) and (3) hetween access (o

¢ unbundled neswork cloments on the one liund and die purchase at wholesale rates of

' an incumbent telecommuaications petail services for sosale on the other.  Accardingly,

- the Commission's fule, 42 C.F.R, § 51.315(b). which prohibits «n incumbeng LEC

from separating tetwork elentents that it may curgently combine, is contrary to §
251(c)(3) because the nule would permit the new entrant aceess ta the incymbent
1EC's network elements on 2 buadcd cather than an unhundied bdasis.

Couzcyuendy, we vacate rule S1.315(b)(f) as well as the affiliated discussion
sections.

lowa Urilifies Bosrd, 120 ¥,3d ac 813.

We also quots tie sectlon of the Act conceming reservation of state autherity.
Subsection 261(¢). endtied ~Addidonal State Requirements, ™ provides that:
Nothing in this part [i.e., Part II, camprising sections 251 10 261) precludes a State j
from imposing requirencits ¢n a telecommunications carrier for inmrastate scrvices
that are pecessaty 1o further competicion in the provision of nclephann exchange "' '
service or exchange 3cuess, as long as the Srarc's requirements sre aot inconsistent
with this part or the (FCC°s] regulacions 16 implement this part,
Subzection 261(e) negates sy laference or argument chat Congress sought o occlpy
the relecammuaicativas field entirely and theseby o oust the stutec from any. even

Interstiddal. reguladon. Scg g, Campdell v, Huseev. 368 U.S. 297 (19€1). Rut insatar ax

the Act does sponk (o a particuiar quesilon, there must Be no conflict between swaes
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acdons ana the Congressianal enactment in order for state regulation to be perniitied 0,

supplement Federal requirentents. Florids Lime & Avocado Growgers v, Paul, 373 U.S. 132
(1963): Rice v, Santa Fe Elevator Co., 331 U.S. 218 (1947). Where, however. stale action

coatlicts with 2 Congressional act governing intersiara commarce, stae action is invalid.

Wzeran Trading Pos¢ Co. v. Arizons Tax Comniission. 380 U.S. 685 (1565).
Thus, 4¥ w ¢encral matter, some measure of ste authocity is reserved by the Act; hut
we would need to address whether, given this well-known principle of {ederalism and the
Commerce Clause, U.S. Const. Art. [, § 8. cl. 3, restated in sulsection 261(c), a
determinacion by the Department to require the provision of UNE cnmbinations would be
inconsistene with subseccina 251(e)(3} of the Act.
On the ganeral question vl state authocity, it is quite clear chac the Department has

———— R ——
—

authoricy to rule on issucs eentral to the furtherance of telecommunications competition in dic
statc. The Deparmment is granted broad supecvisary authority over telecammunications
-——

companies in G.L. . 159. No ope claims thut the Act peesmapis Chapier 159: nor have we
the power 50 (o find. Spepee v, Boston Bdison Go,. 390 Mass. 504, 610 (1983): Dispatch

Lommunicytions of New Englagd, D.P.U./D.T.F. 95-59413/95.30.'95-112196-13. at 12 n.t
(199%8). The question 1s what scope the Act and Chapeer 159 wigether affocd this

Commission far action on the UNE question. n particular, Sectioas 12 and 16 of G.L. .

159 pravide thac the Depuniment may inquire into and adjust the_regulations and practices of

telecommunications carricrs In che state. Thac authoriry was used over a decade ago to

incraduce competition in (he stute.  lawal ATA Competitioy. D.F.U. §731 (1935). Since that
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time. Chapter (59 tas uadergirded other principles establishud by the Department. See c.g..
New Engiand Telephone. D.P.’U. Q3-125 (1994); New Englund Tc!cgho.ne, D.P.U, $4-50
(1995). If it is ¢lear that the issue of UNF combinations is relevant w the public policy
Poals we h#ve sel forth an the past, it would he appropniale for ux {0 consider that issue
wider the hroud autharity gransed o us by the General Court, subject w e restriction that’
our rulings not be incunsistcat with the Act.

la this case, the Eighth Circuilt Decision guides our finding. We agrec with [fe
CLECs that the Court did not expressly address the issue of stare authodty over UNEs in its
d:cision. The specific issue raised was whether the FCC had the ;«urhoriiy 1o order ILFCs 10
corgbine UNFEs, and the Courr found that the FCC did not huve that zuthority. However, in
reaching the conclusion that ibe FCC caceeded los audhority, the Eighth Circuit based it
teasaalng on the requirements of the Act — not just the identity of the agendy issuing *he
N&gs - and mm}ore. the Court’s reasoning could be applicd with equal foree 10 any sitilus
rule ur decision issucd by he Deparmment. The Depar(mentb notes that the Eighth Circuit
Decision is being debated widely across the cnuntry, aad thut the yuestion of its applicability

tn e states s cenceal 1o (his debate S

tn light of the Eightn Circuit Decision sad enwuing debate. the Department (inds that

¢ ‘l'a date, five slates have addrossed this issue, four of which have declined to fiod that
the Act prohibits [1.RCs from providing UNE combinations. Sgg Michigan Public
Service Cotamission, Case No. U11551 (1998): ldaho Public Utilities Comumission.
Order No. 27236 (1997); Public Uiy Commission gf Texas, PUC Docket Nos.
16189, = gl (1997): Public Utilities Cammission of Ohlo. Case No. 96.922-TP-1INC
g 11997). Compare Pubfic Scrvice Commission of Maryland, Case No. 8731 Phaose
- ().
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it would not he productive In achieving our larger Zoal of vompledng the urbitrations w
challenge che Lighth Cireuit COm!uslon by requiriag Bell Adantic 1o comdine UNEs in the
cxact manner prescribed by the FCC and proscribed by the Court.  Therefore, we are
ordering the parties back o pegotiations as discussed further hefow.

We must address anacher important concern with respect to UNLs before we peoceed
to the negotintion and conoraciusl issucs ralsed hy the partics 1 this procceding. Relying
upon the cvidence braught farth in chis proceeding, AT &T has succinctly set torth a nﬁmbcr
of consequences of the manner in which Bell Atlantic proposes w require ¥ CLEC to
combine UNEs. Le., through the use of collocation facilitics in every central office in which
Oie CLEC chooses (0 purchase this array of services, We quote from ATLT's
Iniida! Brief:

First, the end result of alt of Ball Adangic's proposcd network rearmangements
i to recreate precisely the same sorvice functlomility that the customer had 1o -
begin with. No improvement in service quality or network ¢fficiency is
created by aay of this network recaginecring, Sec, g.8., Tr. Vol. 25, Pp-
67-68. To the conmary, there wil e a material degradadion of service

quality, Ewveey addidonal imerconnection is a potential point of fallure. I,
Vol. 25, pp. 66. 146, The muitiplc human and cemputer cnardinations
vequii=d o “hat cut* service to a CLEC custorner will inevitably result in
scrvice inrcemipiions.  Sew, e,p.. Te. Vol. 25, pp. ¥2-B. 144.146.

Dell Adantic's prupased neteurk roangineering raquirenwins will resulr in
substantial additlonal (and toually unnecessary) costs, almost ait af which will
be impused an the CLECs. Thete will be substaatiai costs incurred fo
cstablish physical entlovation fucilicles uc every Bl Adantic centul oflTice by
cvery CLEC that wishes 10 purchase UNEs, ‘[here will be multiple "SAC*
[sarvise access charge} clacgex and aofuecurting charges for she central office
intecconnections. Tr. Vol. 3. ep. 11, 14, Thero will be undetermined but
undoubtedly significaist costs to "overtay® copper feeder plant where a tiber
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feeder Link is already In place ‘or, alternacively, even greater cost for
"“expensive” demultiplexing equipment). Tr. Vol. 22. pp 46-47, see alo
Tr. Val. 25, pp. 103, {04. '

Finally, Bell Adantic’s policy will cnsure that no CLEC order for UNEs will
cver be able w flow through Bell Adlande’s ordering and previsioning OSSs
{opcrarional support systems] in the way thac Bell Atluntic's own customer
orders will flow chrough. Sex, ¢.g., Tr. Vol. 21, pp. 95-98; 1r. Vol. 22, PP
53: Tr. Vnl 2§, pp. 3940, 89, This fact hay buth Quality of setvice and cos(
consequences. Bell Adantc's OSSs arc designed o provide scrvice ordering
and provisivning oo un clectronlc hasts with 2 minimum of human
intervention, ' The new policy will enstre that CLECs. unlike Bell Atlanric,
ncver bave the benefics of the eiectronic flow through sysccms. Thus, while
Bell Atfantic can provide service to its own new customer for a onc-tjme
charge of $13.88 (Tr. Vol. 22, pp. 34, 63). it will imposc literally Aundreds of
dollars in NRC [nonsccursing charges], OSS and colfocation chacges op x
CLEC wishing to provide the same setvice o the same customers. See 1.
Vol. 21, pp. 102-106.

In coaclusion, it cannot be overempbasized that il of the foregoing service

quality and cosat consequences are lutally unnecessary. e, e.8., Ir. Vo), 21,

Pp. 96-98, Tr. Vol. 25, pp. 4344. They resulr in no service improvement. no

increase {n functionality, oo increase in netwerk efficiency. They simply make

it more cxpensive and more difficult for Rell Artantic's compatitors 10 scrve

their customery,

AT&T laitial Brief, at 9-10 (emphasis and foomote omitted).

Similar poiats were raised by MCI and Sprint, and these conscquences are
uncanravaried. Bell Aclantic has lefl them unaddresseg and chosen iastead (o rely on aurely
legal arguments in support or me'policy decision it urges upon us, Those legal arguments
we have already addressad. We eanast, however, ignore the canscquences, since they have
tmpactant implicatons for the successtul introducting of competition in Maysachusetes. a

major goal of the Department. Dell Atlantic's response o the Bighth Circult Devision docs

not advance our of the Acr's policy  to create efficioncy-chhancing conditions tat woula
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allow [ocal exchange comperition w develop and o deliver price and service benefiis
customers. Cnusequcddy. Bell Adlangic's policy is not conducive to its own goal of receiving
authority. from the FCC. under §§tion 271 of the Act, to griginate interLATA ¢alls in
Massachuscrs.®
We believe. based on the record in this case, that Bell Atlantic’s chosen methud of
provisioning UNFs solely through collotation auy noc be adequate @ meat the Act's UNE
pruvisiuning requiccments in Subscetion 251(c)(3). We cannot approve an arbitrared
¢ agresmeat that commuins provisions no( consistent with the Act's Section 251 requircments.
While it 13 rrue that the Eighth Ciceuit found thar the [FCC may pot require ILECs to
commubine nctwark clements, the Eighrh Circult also found thar *x requesting carrier ﬁuy
achicye the capability to provida wiecommunications services cumnplecely through access to
the unbundied elements of an incumbent LEC's network, "’ and that a tequesting currier Is
not required “co o;!n or control soroe porUon of 4 telccummunications network befare being
able w purchasc unbundled elements.™ Based on the record, it Is clear that collocation
fequires 2 competing estrier 1 own 2 portion of a wletommunicatione nerwork. so making

' colléc:uion u precondition for abtaining UNEx appears w dc at odds with tiic Eighthh Clrcuic’s

Under the Act, Bell Adantic must aotify this Depatanent of its intent to seek Nection
271 centification from the FCC when it requests the right to offer inmra-cegion.

" intecLATA, luug-distance sorvice, ‘The Act gives chis Department the obligaton and
the right to comment on thac filing  the FCC. 47 I.R & ¥ 271(d)(2KB).

lowa Utilisice Boaid, 120 F.3d ac 814,
Id.
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findings.” Thercfore, unless Bell Alaatic can demonstrate cvincingly that ies eollocation
requircmient iy consistent yvidx the Act and the Fighth Circuir's findings. it musc develop an
addidanal, alternpacive ar supplen;cnwl method for provisioning UNEs in :uéh a way that they
can be recombined by competing carriess withour imposing 3 facilitics-requirement on those
carriers. Without this additinnal method, we beligve that Rell Atlamic’s insis.tmcc un
coliocatioa as the only answer 0 (lic UNE question verv well may not meet the Acc’s Section
251 inteceonnettion requirements as they relace to the provisioning of UNFs, and,

¢ consequently. that Bell Adantic might not meet the requircments of the Section 271
imc‘!‘conn.ecrion “checkfist.™ Opparnwnity remains, however, to avert so untoward ax
outlome.

Ia light of the Eighth Circuit Decision, Bell Atlautic might consider 8 differcar
approuch -+ an 2pprodch altemative ar supplemen! to collowation. Recognizing the newwork
efficicncies thag ujould result from combining UNEs iq the manner proposed by the CLECs
== the method Bell Atlansic had planned (o u<e for the months leading up 10 the ruling, using

- OSSs designed precisely for this puepose < Bel| Atlantic sull may voluntacily sgree o

provide such combhinations. Indeed, such voluntary recombination by an ILEC might weli

b4 The $CC states that it is “stilf cvatuating the implicacians-of these rulings snd whether
ey may compel a resull that would require methods other than or tn additlon o
colincation far enmbining aciwoek clements. ™ FCC 97418, Memorangum _Qpinion
and Order, CC Docket No. 97-208. released December 24, 1997, 9 199 (“FCC South
Carolina Order™). -

4

| :
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plant "the seeds of Secdon 37 sueceda.®' Alwraatively, ic might propase an approach
suggeied by FCC Commissioner Michael K. Powell in his separacc nntclr;cn( in the ¥CC's
decislon o reject Bell South’s petidion for 271 authority in Soz;m Carulina, in which UNEs
would be recombined volunarily by [LECs for what Commissioner Powell labelled 3 modest
“glue charge." In this wiy, UNES could be provided hy Rell Atluatic in 3 way that
coniribules m aficiency, an important goal of economic regulistiony wind dierefoce 1o the
further development ol lucat exchange competition — while aveidiug 3 potentially fat! defect
n bell Adantic’s compliance with the Act's Scction 251 intérconnection requicements and the
Secﬁon 271 checklist. Camplisnce wich the Act's Section 251 inwrconuection and Scction
271 “checklist™ requiremenss is the linchpla for further progress towand and final
achievement of open and marc competitive mackate for both local snd long-distance s vice.
Succces in meeting thoss requircmients is it imporeane goal for this Depsament, Otherwisc,
focal exchange coﬁzpe:ﬂlon in Massachusetts and Bell Adlantic’s prospects for regeiving

interl.ATA auchority will both be harmed, o the ultimate datriment of Massachuscris

conscers.

1o FFCC South Cacalina Order, Scparae Statcment of Conmissionsr Michael K. Powell,
n. 1.

i [d. at 2. The Departruent rccagnizes that the devel #¢ which such a charge might
propecly be xoc could he a subject uf Jebite and affer yer another opporwnicy 1o
obstruct our goal of increased IntLATA and interLATA eompetition.

1 To date, thé record aof the Beil Operaring Companics ("BOCs™) in satisfying the
FCC’s Scction 271 requirement is disappointing as evidenced by falluce aay BOC
ebtdin FCC approval. “The goal of this Depanmety with respect to Bell Atlantic’s
_ (continued...)

| | .
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In lighc of our wunclusions avove, the Department orders the parties (0 requrn W
negotiations on the issue of UNE provisioning. The partics utc w0 report to the Departraent
on the starus of those ncgoliatlom'lwa wedks from the date of this Order. If the panies are
unsuccessful in ccaching agreements regacding UNE provisioning. the Departmicne will
proceed 1o acbitration on this issuc.
ul. JTHE T A v

We now address the acgotiafion and contractual issues ruiscd by the parties in this
procceding.

A. Pogitions of the Pagtics

AT&T and MCI argye that. in the months leading up to the Lighth Circuit Desision.
Bell Atlantid had agreed, during the negediations of intercouncction agreements, 0 provide
combinaticas of UNEs, Thoy claim that fctt Aslaatic is now repcging on those
commiuncals, and they argue, S & matter of congact law and under the cerms of the A,
thet Bell Adantic should have to send by the eatlier agreements. AT&T, for example, notes
that tecasuse Bell Atlantic and AT&CT had reachied a negotineed }azrcum-.m thac Rell Adlaniic
© was to provide UNE cambinatioas, AT&T's ;roﬁclon for arhitration did nat lise (his fssue as

“unresolved” and thuy subject to aruitoutiunl, AT&T asseres thar ell Adantic's attempe a

12(.. .continued) ) .
Section 271 filing is to succeed in implomeating the Acl’s interconnection and Section
271 requiraments by doiag k oate and delqg it right, Sowl Lreamment OF the UNL
isstie- will advance us toward that goal. In the larger scheme, this goal is far more
impanant thau protracled skirmishing aver the UNE issu¢. This strutegic objeccive
shodld nar be jeopardized for mere metical gain.
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reopen issucs settled dur-ing the mgodaxiuﬂ‘su;c of the process and no( fdearified as issues

open {ur arhiration would render meaningless the Act's requircment that parties”iGeatify

issuzs apen foc arbication. It cltés' similur cases and orders by ¢he Ohiv and Texas public

utilities commissions n suppurt of its conclusions (AT&T Initial Brief ac 27-29).

Likewise, MCI asserts thar the course of conduct of Rell Adantic and MCT during
their negatiarions estahlishizd that agreement had been reachad un the Is8uC of UNE
combinadcns. It ungues diac Bell Adantic should not be permitted ™ creatc a disputcd i;sue
where none existed carlier. MCT argues that the Department should caforce the contrach 3
abligation I¢ assers has been created during the negotiation process (MCT nitial Bricf a1 4-
9).

[n eply. Bell Atlantic asserts thad itx eaglier agreement w peovide UNE vumbinstons
wis no¢ voluatacy but was impased upua it by the FCC's interprenution of e Act, aa
Inerpreacion since found o be in errar by the Eighth Circuit. Tt arguss. Lhcrefon:.. thac it
should nat be bound by those agrecments, and thar, in any event. it has made clear during

this proceeding that lt was reszcving its rights to revisit issues hared an later judicial

~ detemminations (Bell Atlancic-Reply Bricf at 2, 11)  ft furcher points out that tic acgotisied

Agreements con@in a pmvi::ion stating, in casence, tua the (erms would be subject to
iencgodation if regulatory changes ocqurred that made those terms obsalerc (id. at || ). Bell
Adtlantic nlso srgucs thae It has nw conteace with AT&T, Sprint. or MCI. and where there is

a0 coarract wich a pacty, therg is 80 merit o 4 contracrual claim (id, at 2),
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B.  Analvsis and Figdingg

Eiwli or the imercoxmcctio:ti agreements for the parties in this consolidaced procecding
is 2t 2 dillerent stage: the Brooks Fiber ag;‘ecmcut is compleled and signed, and has bexn
approved by che Depatrtment (geg D.T.E. $7-70 (1997)). the arhiiratiou sessions and
Depantment’s opders for the AT&T agrecment are completed. but the apniemant has aot been
signed: the arhararion sessions and Department arders for the Spriat agreemeny arg
completed, and we uudeostatd that Spring was awdtjng e specific language of the AT&T
agrecnicont 10 serve as a model for its agreement; the MCl arbitration sessions have bcen
completed by the acbitrator, but his awards remain subject w the Depyrment’s review of
cxcepdéns submitied by the parties; and the arbitration scssions and Depaitment orders for
the TCG agreement are corpleted, and the agreement is under Depactment review,

We recognize thae, had the Cigheh Circuit Decisiaun been jssued before the start of
negotiations, Bell Atlaatic might have refused. at that time, w offer UNE combinations to the
CLECs. even though it would have been t::hnic;lly feasible w offer them. We can surmiss
that this issue would then have been added to the list of disputed items that would be subject
to arhitraticn. On the uther hand. Sell Atlantic n{ight have m.lume.gwd to offer UNE
combinations during such 3 negotiation, trading thac provision in dic vaflewy af ‘g!vcs; end
"(akes® hut are innerea in any such neguciation. These and ather passibilitics, however, are

speculative and do nat belp (o inform our aeclsion on this isvuc.

The Act croaies an odligalion on patties to an inrcommection negotiation w (adicate

to the Deparuncar which fssues ace unresolved in hiat negotiation and arc therefare subject to
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.u‘biu;uiua_ 47 U.8.C. ¢ 1‘2(9}(1)(3). Yhile the Deparinient has auempred to be flexible ir;
the early months of the arbitratdoas with regard to the deadlines provided by the Act, the
Department bas heen guidcd‘hy these deadlines in anticipation of achieving the Acc's
inwention of producing interconncction agreements iR a brief period of rime so that the
benefits of competitinn ¢avisioned in the Act could rvach fhic consumers of Massuchuscus.
Althoagh severad issues reasdln <o 8¢ lldgated in this consolidared arbitration procecdiag. alt
of those issues were jdesified in the injtial petitions or weee natucal extensions of thase

& issuc; as the arbitration proceeding has evalved. -Thus. for example, the CLECs and Beil
Atlantic disagread on whether Bell Auantic should provide dark fiber as a UNE: Bell
Alfantic was ardered (0 do so: and, s a oaural cxwension of that decision, the pricing
methudology for that UNE 13 mow being lidgated. (n those instapees in which [ssues were
sated as unresolved in the petitions, and where the partics recognized that the srbitration was
likely 1o take gn exteaded period of time (¢,8., pricing and performance staddards).,
“placehalders” In the interconnection agreement were inscreed.

We first address the AT&T incerconnection agresment We assume, for purposes of
rhis analysis. that an agreement is campleted. in thac all dispuied provisions have been
arbiteated and an order {ssued by the Depamtment, AT&T/NYXNEX Asbimation, D.P.U. 96
80/81 (August 29, 1997). As Belf Atlantic has noted, a gencric provl.;ion was included in
the approved language of this agreement which stutes, *{f)}n the evint th'ag as a presult of any
decision, ¢rder oc‘d;tzﬂninudon of any judicial or regulatory guthority with jurisdiction over

the subject mutrer hereaf. it is detcrmined thur [Bell Adandie] shall roc be requiced tu farnish

L —————————————————————————
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auy service or item or provide any benefit required W be fumnishad or provided 0 ATAT
hereunder, then AT&T and [Bcllfz_&ﬂ':mdc] shall pmhptly commence and copduct
ncgatiations in good faith with 4 view toward aprecing o mutualfy scceptable new terms..."
(Bell Atlastic Reply Brief at 11-12). As we have found above, the Fighth Circult Decision is
% clear axample of such a decision, We conclude, tharcfore, chat AT&T has a right to
expect Dell adaadc (v cornmence good faith pegouations in accordance with the agrecmen.

We next addcess the Sprint intercoaneétion agreement. As in the case of the AT&T
agrecment, the Department has completed its review of dispured items. Sprint/ 4
ml D.P.U. 96-% (fanuary 1S, 1997). Our understanding, basad on correspandence
from SprinC is that it was awaiting tha final version of the ATAT agreement as a model.®
Accocdingly, the conclusion we have seuchied with regard to the AT&T agroement is alse
appticable to Sprint, | Sprint has 2 right to expect Bell Atlantic to commence good faith |
negouatians in M@mc with the agreement. .

We next address e MC[ agreemenr. As we have noted gdove, the parties bave filed
cxceptions @ the arbitrator’s awards with the Department. Nonetheless, die draft agreentent
‘hax provivians which sre similar 1w those of the AT&T agreciient. Accocdingly. the

conctuston we have reached with regam w the ATRT agreement s also applicable 1o MCIL

d “Sprint wanis (o enstire that It is offered comparable erms and conditions as these
granieq (0 other competitars, such as AT&T, Therefore. Sprint respectfully requests
3n extension of time, until two weaks after AT&T filey i lndrconnection agreement,
10 file'its ierconnection agroement with che Depuitment.* Leuer fcom Cathy
Ttiurston. Alwracy for Spring, 10 Mary Cottrell. Secpetary 1o the Depuctnent.
January 14, 1998,
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MCI aas 2 right to expect Bell Atdandc (o commence good faith aegotiations in accordance

with the agreement.
Brooks Fiber and TCG have pot offered comraents on this issue of UNE
combinationsa. To the extent their agresinents provide for rencgodadion in the Gee of

chatges 1o statutory intcrpretations ot regulatory chaages, they, wu, have the right 1o pursue

renggotiations with Bell Atlentic,
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IV.  QRDER

Afrtec duc considerydon, {t is--

ORDERED: ‘That Bell Adantic, AT&T, Brooks ['iber, MCI, Sprint, and TCG rerurn
o negorations on the {ssie of UNE combinatons, and neport to the Depanmicat on e stanls
of those negatfations two weeks from the date of this Order; and it is

EURTHER ORDERED: That Bell Adantle and its competitors. AT&T, Drooks
Fiber, MCI, Sprint. and TCQ. compleie, and file for Departmen( review, iuerconnecsion

¢ agreemenqts consisienr widh the Ac( and the erms of this Order.
By Order of the Depanumeny,

?ﬁz Call Resser, Chakx -

et O

Taha D. Pamone, Comuissjoner

/;ué\mj

jmu Cormelly. Comrms iotkr
h cile cupy
/ /

J__‘ ’ / ¢ / e ’C...—,
Paul B. Vasmgton Cxxtfmmwncr

g




ATTACHMENT 3

PUC DOCKET NOS. 16139, 1615, 16226, 16285, 16290, 16455, 17065,
17579, 17587, AND 17781

END nJ N QF TION AW

DOCKET NO. 16189 PUBLIC UTILITY COMMISSION

PETITION OF MFS COMMUNICATIONS
CONMPANY, INC. FOR ARBITRATION OF
PRICING OF UNBUNDLY.D LOOPS

DOCKET NO. 16196
PETITION OF TELEPORT
COMMUNICATIONS GROUP, INC. FOR
ARSITRATION TO ESTABLISH AN
INTZRCONNECTION AGREEMENT

DCTKET NO. 16226

* PRTTTION OF AT&T COMMUNICATIONS

' OF THE SOUTHWEST, INC. FOR

COMPULSORY ARBIIRATION TO
ESTABLISH AN INTERCONNECTION
AGREEMENT BETWEEN AT&T AND
SOUTHWESTERN BELL TELEPHONE
COMPANY

DOCKET NO. 16185
PETITION OF MCI
TELECOMMUNICATIONS
CORPORATION AND ITS AFFILIATE
MCIMITRO ACCESS TRANSMISSION
SERVICES, INC. FOR ARBITRATION AND
REQUEST FOR MEDIATION UNDXR THE
FEDERAL TELECOMMUNICATIONS ACT
. OF 19%6

DOCKET NO. 16250

"PETITION OF AMERICAN
COMNMUNICATIONS SERVICES, INC.
AND ITS LOCAL EXCHANGE
OQPELRATING SUBSIDLARIES FOR
AREITRATION WITH SOUTHWESTERN
BELL TELEFHONE COMPANY -
PURSUANT 1O THE
‘I'ELECOMMLNCATKON ACTOF 1996
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DOCKET NO. 16485

PETITION OF SPRINT
COMMUNICATIONS

COMPANY L.P. FOR ARBITRATION OF
INTERCONNECTION RATES, TERMS,
CONDITIONS, AMD PRICES FROM
S-OUTHWESTIR.N BELL TELEPHONE
COMPANY

DOCKET NO. 17045

PETITION Of BROOKS FIBER
COMMUNICAYIONS OF TEXAS, INC.
FOR ARBITRATION WITH
SOUTHWESTERN BELL TELEPHONE
COMPANY

§

§

§

§

§

§

§

§

§

§

§

§

§

|

g
DOCKET NO. 17§19 £
APPLICATION OF AT&T &
COMMUNICATIONS OF THE $
SOUTHWEST, INC. FOR COMPULSORY  §
ARBITRATION OF FURTHER ISSUESTO  §
ESTABLISH AN INTERCONNECTION §
AGREEMENT BETWEEN AT&T AND §
SOUTHWESTERN azu. TELEPHONE §
COMPANY §
§

L]

¢

]

§

§

§

§

§

§

§

§

§

§

§

§

DOCKET NO. 17537

REQUEST Of MQA
TELECOMMUNICATIONS
CORPORATION AND ITS AFFILIATE,
MCIMETRO ACCESS TRANSMISSION
SERVICES, INC, FOR CONTINUING
ARSITRATION OF CERTAIN
UNRESOLVED FROVISIONS OF THE
INTERCONNECTION AGREEMENT
BETWEIN MCIM AND SOUTEWESTERN
BELL TELEFHONE COMPANY

DOCKET NO. 17781

COMPLAINT OF MCI AGAINST SWBT
FOR VIOLATION OF COMMISSION
ORDER IN DOCKET NO. 16238 '
REGARDING CABS ORDERING AND
BILLING PROCESSING
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. AMENDMENT AND CLARIFICATION OF ARBITRATION AWARD

On September 30, 1997, the undersigned Arbitrators issusd an Arbiration Award in the
ebove styled proceedings. Portions of that award are amended or clanfied as set out below.

1. COLLOCATION ISSUE

On Oxctober 8, 1997, Teleport Commumications Group Inc., (TCG) filed an agreed and
unopposed motion for amcndmeur of te above referenced arbitration award, in paricular
Appendix A, lssue No. 12, The motion, requests yeplacement of the Arbiuators® decision that
collocation costs be grouped iato high, medium and fow categories with a decision that mn
average price tate design without these casegories can be used. The Arbitrators graat TCG's
request and replace the three-tier rate structure with the unified average rate structure proposed in
Southwestern Bell Telephone Company's (SWBT's), June 27, 1997 collocation tatiff filing.
Appendix A, Issue No. 12 js, therefore, amended fo delete te requirement that SWBT should
rifT races by grouping eligible structures in three catcgories: low cost, medium cost, and high
cost. The Arbicators adopt SWBT's proposed language for Issue No. 12.

II. CLARIFICATION ISSUES

On October 22, 1937 and Octodxer 30, 1997, SWBT and MCI Telecommuzications
Corporation and its affiliste, MClawetro Access Transmission Servicas, Inc. (MCI) respectively,
filedd motians fr clarificstion of certain provisions of the Septamber 30, 1997 Arbitrution Award,
“The Asbitrators coaclude that a number of these requesis for dzriﬁcaxic;n have merit and for that
reascn amend poricns of the Seplember 30, 1997 Arbitration Award as reflected on Appendix D,
which is ertached to this Amendment and Clarification Arbitration Award. Ozly those
provisions of the Arbitration Award specifically referenced on Appendix D we amendsd, all
other relief requested by SWBT and MCl in their respective motions for clasificarion are hereby
denied.
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" HL COMBINING NETWORK ELEMENTS

On October 14, 1997, the 8th Circuit Court of Appeals issued an order ¢n rehearing that
addresses !-bc- combination of network ¢jaments. Jowa Ullllies Board v. federa]
Commn;‘c:aliéas Commission, Nos.. 96-3321, &1 al, Order on Petitions for Rebeaning (8th Cir.,
Oct 14, 1997). In that order, the Court reiterates a pror July 18, 1957, bolding that an incurabent
loca! exchange company (ILEC) is pot obligated to combine nerwork clements a1 requesting
carviers and clarifies that an ILEC is not probibited from scparating nemwork elcments iat may
alresdy be combined. Jd. After considering the parties’ arguments concerning the irmpact of the
Court's October 14 Order on the current arbitation proceedings, the Arbitrators conchide that no
change to the Arbitration Awaxd is pecessary on the lssuc of combining serwork clements. To
the cxient that the Awzrd provides for the comblaing of network elements, those provisions
remain ip effect. The 8th Circuit's arder oa reheariog tevesls no ground for abvogating SWBT's
voluatary commitment o combine network elegents.

During the arbitration hearing, SWBT made # business decision that, despite jus lack of
legal obligarion, it would combine network ¢lements in lieaof ;;toViding local service providers
(LSPs) direct access 10 its network. The lack of legal obligation was niadc clear in a prior 8th .
Girevit order issued on July 18, 1997, Jowa Utitittes Board v. Federal Communications
Commussion, 120.F. 3d 753 (8t Cir. 1997). 1In vacating the Federa! Commusications
Comumission (FCC)’s nues requiring [LECs to combine nctwork elements purchased by
requesting carvicts, the Cowt stated:

While the {federal Telecommugicutions] Act requires incumbent LECs o provide
clements in a manner that ensbles the competing cariers to cobine them, unlike
the [Federal Communications] Commission, we do not believe that this lmguage
can be read o levy & duty oa the incumbenz LECs to do the actual combining of
elements. . . . Despite the Commissian’s srgumente, the plain meaning of the Act
indicates that the requesting caniers will combine the unbuadled elements

themselves. ...

ld. ut 813, At the dma of the arbizration bearings in Acgust 1997, SWBT clearly stated its

understanding of its rights on the issuc of combiaing nctwork clements.
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Now on the issue of combining, it is crystal clexr —~ | mean, few things are ¢lexr

these days it seems — but it is ¢rystal clear under the {8th Circuit] Court's ruling

that Scuthwestern Bell has no legal obligativa 1o combine unbundied actwork

elements for the [local exchange provider] LSP or AT&T in this case.
SWBT Opening Statement, Arbitrstion Hearing on the Merits Transaript (Tr.) at 449 (August 12,
1997). Yet. throughout the hesring oa the merits and in subsequent briefing. SWBT
uneguivocally confirmed that it would bundle perwork elements. In the same opening swiement
on August 12, 1997, SWBT's counsel stared “that although we have no legal obligation 1o
conabine the unbundled nerwork elements for the LSP or AT&T in this case, we are Eoirg to be
willing 16 do 5o under certain conditions.” /4. In swor westimony, SWBT's witnesses affinned
SWEBT s willingpess o provide the service of combining network elemcnty. See, e.g.. Te. at 507
(“.. . where we're a1 in the process is to continue to offer to you what we have offered in the
past; and that is w0 actually do the connecting of the network clements.”); Tr. at 541 (“And we've
desided that we're willing to hold oursclves out 1o do the bundling.”) Through its wimssses,
SWBT also clurified that the conditions centernpiated at the ume involved when requesting
carncrs would not bave ready access to the network, ic., in SWBT's central offices. SWBT
tepeaicdly expressed its concerns over allowing LSPs access 10 its cantal offices and s
prafcrence to doing the combining on behalf of the LSPs. See, e.g., Tr. at 506 (SWBT does not
eavision an LSP coming in amd runmng jumpwy thamsetver); Tr. 1t 51} (SWBT would have
concems o give LSPs direct access to the Main Distibution Frume). Finally, in a pow-heanng
brief, SWBT repeated its voluntary commitment to combining network elements.

The Eighth Circuit has now spoken on the itsue of combination of network
clements. The Eighth Circuit clearly beld that the LSP (Le., AT&T and MCI) has

- the legal obligation 1o combinc unbundled netwirk elements. (140-141) Any
combiring or recombination is the obligation of the LSP and pot Southwestem
Bell. This being the state of the law, Souwthwestern Bell has decided for policy
reasons that it will perform the combining of unbundied nerwork elements on
behulf of the LSF in cerrain strustons (a.g., in the ceatral office).

Brief of Southwestern Bell Telephone Company or the Lmpact of the Eighth Circuit’s July 18,
1997 Decision. p. 11 (August 20, 1997). That SWBT volunurily committed to combining
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network ¢lements, even though It undersiood that it bad no legal obligation, could pot be clearer.
SWBT's recent recantation of its commitmeat o combine nerwork elements =ad. in the
altemative, its unilateral imposition of new conditions to its performaace come oo late,' The 8th
Circuit's clarification oa rehearing oaly reiterated the Coun's original niing that ILECs have no
legal obfigation wnder federal law 10 combine network elements.

Moreover, SWBT's rxphm commitment to provide network clements m conbingttoa
when requested had a substantial impact oa the arbitration procecdings. Because of SWBT's
corumigueat, the Artigarors and the pﬁrﬁa did not pursue the issue of appropriate %rms and
conditions for sccess to SWBT's network \;a'c LSPs to combine network elements themselves.
In this respect, relying on SWBT's representations, the LSPs responded by relinquisking their
. Tight to seek direct access 1o SWBT's perwork, Furthermorx, over the past year, the pardes have
becnpaformingmdnﬁcudngmstm@icswsmbushtb:mwbccuzxgedby SWBT for
bundling the network elements. Should the Comruission have 1o revisit the issue of combining
unbiindled nerwork elements, the {ssue of what constimtes fair and noa-discriminatory access 19
SWBT's nerwork in 2 compctitive enviroament would nesessarily bave w0 be addressed.

. _ESTABLISHING PERFORMANCE MEASURES

Subsequent to the issuance of the September 30, 1997, Astitration Award, AT&T
Communications of the Southwest, Inc. (AT&T), MCI arid SWBT engaged in discussions 0
negotlate performance measures and beachmarks for sexvicss provided by SWBT as well as to
esublish monetary penaltics to be imposed in the evenl of 2 specific performance breach. The
panies successfully resolved a number of thes2 issnes through segotistion.  The parties
agreemenus are reflecied on Coramission Exhibit No. 2 sdmitted into the evideatiary record of

| SWRT has essentially waived its Tight to asset thst i has bo obligation 1o combine verwork clements. Waiver
occurs when 1 party integuomally relinguishes 3 kadwn right or engeges in intentional conduct tnconsistent with
chiming thar right. US w Olena, 507 US. 725, 133 (1993); First Irmerstace Bamk of Ariz.. NA. v Interfund Corp..
924 F.2d 538, 395 (Sth Cir. 1991).
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thess proceadings. The issues upon which consensus was resched are se€ out below.

AT&T wd SWAT:

. UNE Pazicy Issue [V-12: _ Scctions 2.1, 6.0, 8.0, 9.1 Y0 end
Performance Data © T

2. UNE Perity lasye IV.13; Petfom’t;ncc Section 9.1, Measuresnents 4 through 26
Measurcments - Provisicning Intervals

3. UNE Parity Issue IV- 14: Performance Scction 9.1, Measurements 59 through 26
Measurements « Network Outages ‘

4. Paformance Criteria Issue VIIi-]: Sections 1.0 through 1.1.3, 3.1, 4.1, 5.1, 6.1

Application of Liquidated Damages through 6.6, 7.1 through 7.12. 8.1, 8.2
S. Performance Criteria Issue VIII-2: Sarne as jiem § (Issue [V-12)

Performance Data '
6. Performance cnteria Issue VIIL+3: Same as Jiem Z (Tssye I'V-13)

Performance Measurement - Provisioniag

{oervals

MCI and SWBT:

DPL issues: 42, 103; 106, 107, 109, 110, 11}, 5!12, S13, 516, 517, 518, 519, 521, 522, 523, 524.’
525, 580, 5k1, 582, 585, 586, 587, 538, 589, 590, 591. 592, 593, §94, 595, 596, 597, 598, 599.
and 600,

The Arbitrators' decisions on all femaining dispwied issuss regarding performance
measures are found on Appendices A, B, and € anached to this Amendmen: and Clarification tc

Arbitration Award.
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On Novernber 24, 1998, AT&T, MC], and SWBT shall filc & joimt repont describing the

efiect of the Asbitrators’ Award on implementation of performance measures s ft relares
liquidatcﬁ dameges.

V. REQUESTS FOR OTHER RELIEF.

All other relief requested by any party is hereby deaied.

SIGNED AT AUSTIN, TEXAS the 7‘:[ < __ dsy of November 1997.

| PUBLIC UTILITY COMMISSION OF TEXAS
FTA § 252 ARBITRATION PANEL

* | @»Mm

. PAT WQOD, U], Arbitrator
\ fo
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BEFORE THE MINNESOTA PUBLIC UTILITIES COMMISSION

Edward A. Garvey Chair
Joel Jacobs Commissioner o
Marshall Johnson Commissioper  * . &
LeRoy Koppendrayer ' _ Commissioner R
Gregory Scott Commissioner

In the Matrer of the Complaint of MCImetro ISSUE DATE: February 23, 1998

Access Transmission Services Against N

U S West Communications, Inc. - DOCKET NO. P-421/C-97-1348

ORDER DENYING RECONSIDERATION

PROCEDURAL HISTORY

.On September 4, 1997, MCImetro Access Transmission Systems Services, Inc. (MClmetro)

filed a complaint against U S West Communications (USWC) for anticompetitive conduct. In its
complaint, MCImetro alleged that USWC failed to provide adequate facilities for local service,
as required by state and federal law. In addition. MClImetro alleged that USWC has engaged in
a pattern and practice of anticompetitive conduct and that such conduct has created a barrier 10

. MClImetro’s entry into the local market and has hindered MCImetro in its ability to provide

local telecommunications services to new customers and in its ability to provide high qualiry
service to existing customers.

On September 16, 1997, the Commission issued a notice soliciting commeats oa the following
three questions relating to this proceeding: (1) whether the Commission has jurisdiction over

 this matter; (2) Whether there are reasonable grounds to investigate all allegations; and

(3) whether the Commission should treat this matter as a complaint under Minn. Rule part
7829.1700, or an arbitration under Minn. Rule part 7812.1700. The notice provided parties
10 days to respond.

On September 26, 1997, MClmeuwo, USWC, the Minnesota Department of Public Service (the
Department) and the Residential and Small Business Utilities Division of the Office of the

Atorney General (RUD-OAG) filed comments.

On October 24, 1997, in response to motions adopted by the Commission at its October 21, 1997
mecting, USWC filed a Request for Reconsideration and Pardal Dismissal of MCIm's Complaint.

On November 3, 1997, MCIm filed commcrits responding to USWC's request.
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On November 4, 1997, the Commission issued its ORDER FINDING JURISDICTION AND
INITIATING EXPEDITED PROCEEDING.

On November 17, 1997, USWC filed comments replying to MCIm's comments of November 3, 1997,

The Commission met on January 27, 1998 to consider this marter.

EINDINGS AND CONCLUSIONS

Having heard the arguments of counsel and reviewed this matter, the Commission is not inclined

to reconsider its November 4, 1997 Order. USWC's basic objection is to decisions that the
Commission made many months ago in the Consolidated Arbitration Proceeding' regarding the
upbundling issue. It is now untimely to revisit that question. The Company may not avoid the
untimeliness of its challenge by bootstrapping it (o the November 4, 1997 Order?

USWC has alleged that MCIm has “no legal basis upon which to continue enforcement of the
provisicas of the interconnection Agreement that require USWC to provide combinations of
network elements or superior service.” The heart of USWC's argument is that the Eighth
Circuit Court of Appeals decision that certain FCC rules are illegal’ automatically renders the
unbundling provisions of the MCIm/USWC Interconnection Agreement void or at least
unenforceable.

1 ¢ 3 iti ications of
idwes cc issi c i [o) jcarior
itrati 2520 of

the Federal Telecommunications Act of 1996, DOCKET NOS. P-442,421/M-96-855;
P-5321,421/M-96-909; P-3167,421/M-96-729, ORDER RESOLVING ARBITRATION

ISSUES AND INITIATING A US WEST COST PROCEEDING (December 2, 1996) and
ORDER RESOLVING ISSUES AFTER RECONSIDERATION AND APPROVING
CONTRACT (March 17, 1997). :

: The Commission notes that its November 4, 1997 Order, which UswC
requested the Commission to reconsider, does not address the unbundling provisions that

USWC now asserts are “unlawful® due to the Eighth Circuit Court of Appeals decisions. In
fact, at the hearing preceding the November 4, 1997 Order, USWC did not challenge
Commission jurisdiction to hear MCIm's complaints regarding implementation of the
unbundling provisions and simply questioned whether the Commission had jurisdiction over
allegations that are independent of the provisions of the interconnection agreement. Order at

page 2.
3 See M_U_Qh_ns_S_Bgard_v__EC_C Orders dated July 18 and October 14, 1997).
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However, it is not clear thar the Eighth Circuit decisions had that intent or effect. The
unbundling provisions that USWC has asserted s are void or unenforceable are located in an
Interconnection Agreement that the Commission ordered between MCIm and USWC after an
arbitration proceeding. See Orders cited in Footnote 1.

The proximate cause of the unbundling provisions objected to by USWC, therefore, are Orders
of this Comumission and the contractual arrangement (Interconnection Agreement) between
USWC and MCIm, not the FCC provisions struck down by the Court. Unuil those Otders of the
Commission are amended 1o require alteration of the USWC/MClm Interconnection Agreement,
‘MCIm does have a legal basis upon to seck enforcement of those provisions. -

In its recent request for reconsideration, USWC did not ask the Commission to reconsider the
December 2, 1996 and March 17, 1997 Orders thart are the heart of the matter. Two obstacles
block that approach, of course: first, a petition at this time regarding either Order is untimely,
pursuant to Minn. Rules, Part 7829.3000, Subp. 1; second, USWC has already sought and been
denied reconsideration of the Commission's Order regarding the unbundled network elements
issue* and, as such, is barred from requesting reconsideration again in that point by Minn.
Rules, Part 7829.5000, Subp. 7.

The Commissicn may always vary its rules to allow untimely reconsideration, of course, either
upou request or upon its own motion, provided the grounds for granting such variances exist
pursuam to Minn. Rules, Part 7829.3200. Or, the Commission can reconsider (at any time) a
prior Order on its own motion. However, no request has been made for that action ard the
Commission is not prepared on the basis of this record to initate such action at this time.

. Based on the arguments heard to date, the Commission is not persuaded that it is in the
public interest for the Commission to initiate a review of all interconnection agreements
and possibly alter them each time there is a new legal decision arguably affecting or
bearing on a term therein. Reasonable continuity and finalicy to the terms of
Interconnection Agreements is a legitimate public interest concern. To overcome that
concern, a strong showing that the Commission’s decisions regarding the unbundling
provisions were wrong would be required, not simply that those decisions are no longer
mandated by federal regulations.

. The Commission rejects USWC'’s suggestion that the Commission would violate the
Court of Appeals decision if it took action to enforce the unbundling provisions of the
~ USWC/MCIm Interconnection Agreement. The Commission is very tespectiul of the
Court and is scrupulous to abide by its directives. Ia its orders, however. the Court of

N " See Consolidated Arbitration Proceeding, Docket Nos. P-442,421/M-96-855;
P-5321,421/M-96-909; P-3167,421/M-96-729, ORDER RESOLVING ISSUES AFTER
RECONSIDERATION AND A}’PROVING CONTRACT (March 17, 1997).
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Appeals directed its analysis and decision to interpreting the Act and determining the
validity of cerain FCC rules promulgated thereunder, not to the validity of any existing
Interconnection Agreements. By invalidating those rules, the Court indicared that it
would be improper for any party to enforce those rules, as such. However, the Court
did not address itself to the validity of any existing Interconnection Agreements. The
Court did not even direct the party commissions to review commission-approved
Interconnection Agreements for consistency with the Court's orders and revise them
accordingly.® Hence, it does not appear thar the Court intended its orders to impact the
already-made decisions of state commissions or to alter the substantive terms of existing
Interconnection Agreements., As such, USWC is acting on its own (not, as it suggests,
as messenger for the Court) when it atempts to persuade the Commission to revise an
approved Interconnection Agreement in response to the Court’s order.

. In considering the persuasiveness of USWC's argument, the Commission is not
persuaded. The Commission does not believe that its decision requiring the USWC and
MCIm to adopt the unbundled provisions in question is necessarily inconsistent with the
Court of Appeals decision. The fact that the Commission’s March 17, 1997 Order
explains its decision to approve AT&T’s proposed unbundling language by referring to
now-invalidated FCC rules does not mean that the Commission would not have made the

- same decision in the absence of the FCC rules and simply explained its decision using
4 apother legitimate analysis, e.g. consistency with state law and policy. In short, as a
martter of logic, remaoval of one rationale for Commission action does not inexorably and
automatically invalidate the initial decision and mandate the opposite decision, i.e.
approval of USWC's proposed contract language restricting the purchase or
recombination of unbundled elements, as USWC suggests.

Beyond noting the logical insufficiency of USWC’s argument, the Commission is not isclined to
reconsider its decisions in the December 2, 1996 and March 17, 1997 Orders on its owa motion.
The Commission is particularly disinclined to pursue the matter at this time since the question
(whether the Commission's decisions in the December 2, 1996 and March 17, 1997 Orders
should be reconsidered and amended) was not squarely presented and argued before the
Commission. As a consequence, the record is inadequately developed on the point and provides
an inadequate basis for such an initiative. Further suggesting the inadequacy of the record. the
Commissiou notes that the lack of analysis of the issue by the public pariies.

For all these reasons, the petition for reconsideration will be denied.

s For that matter, the Commission does not view the unbundling provisioas as
necessarily inconsistent with the invalidity of the FCC rules and certainly the Eighth Circuit
Court of Appeals did not rule that the unbundling provisions were invalid. In shor,
invalidation of the FCC rules does not render the unbundling provisions contrary to law as

USWC contended.




ORDER
1. - USWC's Request for Reconsideration is denied.
2. This Order shall become effective immediately.
‘ :
|
|
Execuuvc Secretary

(SEAL)

This document can be made available in alternative formars (i.e., large print or audio tape) by
calling (612) ?97—4596 (voice), (612) 297-1200 (ITTY), or 1- 800—6"7-33'79 (TTY relay service).
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December }, 1997

BEFORE THE IDAHO PUBLIC UTILITIES COMMISSION

IN'THE MATTER OF AT&T COMMUNICA- )
TIONS OF THE MOUNTAIN STATES, INC. } CASENO. USW-T-96-15
PETITION FOR ARBITRATION PURSUANT TO) ATT-T-96-2
SECTION 252(b) OF THE TELECOMMUNICA- ) |
TIONS ACT OF 1996 OF THE RATES, TERMS, )
AND CONDITIONS OF INTERCONNECTION ) '
WITH U S WEST. : ) ORDERNO. 27236
: )

This is an arhitration proceeding initiated by AT&T Communications of the Motntain
States, Inc. (AT&T) under provisions of the federal Telecommunications Act of 1996 (Act). The
Act was enacted by Congress to foster competition in locsl telecommunications service markets.
It enables porential campetitors to ester Jocal markets in any of three ways: by purchasing unbuadled

¢ network elements from the incumbent local exchange carrier (LEC), by reselling the incumbent
LEC's retaii services purchascd at wholesale rates, or by constructing their own facilitjss.

The first two methods for 2 comp:titor’s market entry can be accomplished only with an
sgreement between the competitar and the incumbent LEC, and even a faciliies-based competitor
tmay necd anagmcmenttoproudeforthz exchange ofuxstomertmﬁc. The Act establishes certain
duties for telecommunications carriers to facilitate the reaching of an agreement and requires sctive
Dcgotiation by the parties toprecedc an arbitration to resalve disputed issues. 47 U.S.C. §§ 251, 252.
If the parties are unable to negotiate aﬁnul agreement, either party may request arbitration by e siate
utilities commissian to resolve the open issues. AT&T initiated this arbitration as part of its effort
to begotiate an intecconnestion agreement with U S WEST Commimications, Inc, (U § WEST), to
enable AT&T to eqter the local telecommunications market in Idaho.

PROCEDURAL BACKGROUND
The procedural history of this case is |cngt.by. and is briefly summarized in Order
No. 27050 issued by the Commission on July 17, 1997. The Commission appointed an arbitrator
to resolve the disputed issues and facilitate the completion of an agreement by the parties, Following
extensive discovery, the presentation of evidence at an arbitration hearing and the filing of post-

— — — ——
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bearing briefs, the arbitrator issued on March 24, 1997 a First Order Addressing Substantive
Acbirration Issues (First Order). After more discussions, hearings and formal briefing, the arbimrator
issued a Second Asbitration Order on June S, 1997. The Commission then revicwed the record and
the arbitrator’s decisions and issued Order No. 27050 “as the resolstion by arbitration of disputed
1ssues pursuant to Section 252(b) of the Telecommunications Act,” Order No. 27050, p S.

The parties were unable, hawever, to reach agreement on some contract issues that had
not been presented to the arbitrator. In addition, the United States Court of Appeals for the Eighth
Circuit on July 18, 1997 issued its decision in an sppeal chalienging the authority of the Federal
Communications Commission (FCC) to specify certain terms for interconnection agreements, See
Jowa Utilities Board v. Federal Communications Commission, 120 F.3d 753 (8th Cir, 1997). The
Court’s decision potcatially impacted several issues betweea U S WEST and AT&T. To resolve the
remaining igsues and consider the effcct of the Jowa Utilities Board decisien, the arbitrator
participated in further discussions with the parties and accepted sdditional briefing. On August 26,
1997, the arbitratar filed a Third Arbitration Order. Finally, following the preseatation of additional
issucs, the arbitrator filed 2 Fourth Arbitration Order on September 8, 1997.!

AT&T and U S WEST each filed 2 Petition for Review on September 8, 1997. Both
Petitions requested review of issues decided in the four arbitration orders as well as our Order
Na. 27050, This, however, did not mark the end of the process to present the disputed issues to the
Commission. As discussioas for the interconnection agreement copiinued, the parties again could
not agree on certain issues, mainly dealing with the price lists for services ar products provided by
U § WEST, and retumned to the arbitrator for assistance. The arbitrator accordingly issued on
October 6, 1997 his Fifth Arbitration Order. The Commission provided the parties an opportunity
to raise issues for review based on the Fifth Order, and U S WEST filed a Supplemental
Memorandum in Support of its Petition for Review an October 14, 1997. i

This would have completed the presemeation of issues for the Commission’s review but
for additional actxon, also occurring on October 14, 1997, by the Eighth Circuit Court of Appeals.
The Cour, grannng petitions for review filed in the Jowa Utilities Board case, lssued an amendment

1 'l'h:ubm'wpmﬁdadﬁmﬂewpmoﬂthomthOrd«mmep:mcmSepwmbch 1997, presumably sa that
any issuecs reculting from the Fourth Order could be mcluded u;ttham:s petitions for review fled with the
Commiwnnonaeplcmbd‘s. 1857,
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to its decision. The Court vacated an 2dditiona! FCC rule relating 10 the purchascA of unbundled
network elements by a competitor LEC. Believing the amendment to the Jowa Utiliies Board
decision to be directly r:levzmt to xssucs prescated in this arbitration, U S WEST requested an
oypormmy to file an 2dditional brief with the Commission, and AT&T requested an oppormunity to
respond. U S WEST thus on October 27, 1997, filed a Second Supplemental Memorandum in
Support of its Petition for Review, and AT &:T filed its Memorandum in Response on Navember 7,

1997,

- Before we begm our discussion of particular jssues, it is worthwhile to set forth the
standards azd policies that guide our review in this case. This is an arbitration rather than a full-scale
edversarial procexding brought to an administrative bearing before the Commission. This arbitration
is brought after and in the midst of lengthy discussions by the parties to reach an agreement, and its
purpose is to decide only those issues on which the parties are unable to reach an accommodarion.
In fact, although the issues presented in the arbitration are significant and oumerous, maay issues

¥ were volunrily negotisted by the parties. The goal of tlus process is an interconnection agresment
the parties are willing to sign.

The distinction between this arbitration and the usuzl adversarial proceeding is significant
to the process for completing the casc. For ope, the usual appeal to the Idaho Supreme Court
afforded by Jdaho Cade § £1-6217 is not available, #s the Act makes clear that a state court does not
bave jurisdiciion to review an interconnection egreement. See 47 U.S.C. § 252(c)(4). Rether than
an appeal, any party aggrieved by approval of an interconacction agreement can file “an action in
an appropriate federal dismrict court to determine whether the agreement . . . meets the requirements
of Section 251 and this scction [Section 252]." 47 U.S.C. § 252(e)(6).

Gar review of the issues is guided by the standards of Sections 251 and 252 of the Act,
as well as n:des promuigated by the FCC to implemeat the Act’s goals. However, the terms of the
-Act do not and cannot dictate specific results in each of the hundreds or thousands of details and
complex issucs that make up an interconnection agreement. This is especially true in light of the
{owa Utllities Board decision that rejected some of the FCC qules thar specified results for
significagt issues, inchuding pricing of unbundled network elements and wholesale rates, Instead,
the Act provides parameters outside of which terms of an interconnection agreement may not zo.
On individual issucs.. any ;:f several results can be pecmissible under the Act and FCC regulations,
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and this arbitration will decide those issues if the parties cannot. Thus, the Act encourages the
partes 1o voluntarily negotiate the terms of their agreement, but creates the arbitration process for
the Commsmoa to decide those issues, consxstem with the terms of the Act and applicable
regulations, an which the parties cannot or will nat agree.

The nature and purpose of this arbitration and the reqdrémnnts of the Act guide our
resohution of the petitions for review, Because the goal is to provide terms for the completion of an
agresment, we need not discuss issues on which the parties have agreed, or which have already been
decided in & manner consistent with the Act and applicablc regulations. We will address only those
issues that remain opea for decision or that may bave been decided improperly in light of the Act,
or where clarification will essist the parties® efforts to reach a final agreement.

A. ISSUES RAISED IN U § WEST'S PETITION FOR REVIEW
1. Unbondled Network Elements.

Prior to the arbitratar’s Third Order, U S WEST argued that the Act prohibits what U S
WEST refers to as “sham unbundling.” This issue, listed as issue 25 in the First Order, is stated in
that Order as follows: .

U S WEST observes that the separztepuang methods that apply to access to
network clements and to services bought for resale can produce inequitable
and unsound results in the case where AT&T purchases access to and
recombines U S WEST elements without adding its own physical nerwork
elements. Specifically, U S WEST considers it inappropriate to allow AT&T
to buy access to U S WEST switching and loops st element rates that, when
combined, produce & price that would be substantially below the price that
AT&T would pay for U S WEST retail services that it resells.

First Order, p. 11. i .

U § WEST raised the issue agein following the Jowa Ulilities Board dccision, aad the
arbitrator revisited the jssue in the Third Order at page 8-10, The arbitrator concluded that “the
Eighth Circuit’s opinion does not ﬁmdzmeatally alter the right of AT&T to take from U § WEST
elements in an unseparated fashion.” Third Order, p. 9. U S WEST in its initial petition for review
memorandur did not identify a particular contract term it beliaves mmst be changed, but asked the
Commissios o “bar the practice of sham unbundling, and . . . clarify that U § WEST need only
provide network elements to AT&T on an unbundled basis.” U S WEST Petitios, p. 7.
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The spotlight focused again on AT&T’s ability to purchase unpbundled network elements
following the Eighth Cirauit Count’s amendment to i1s Jowa Ubilities Board decision, The Court
struck down an additional FCC regulation pronmilgated to clarify the duty of incumbent LECs to
provide unbundled network clements to competitor providers. U S WEST argues in its last
memorandum that it “cannot be required to recombine unbundled network elements for any -
{competiter] LEC,” and contends that “the proposed interconnection agreement betoween AT&T and
U S WEST must therefore be modified todelete suy requiremest that U S WEST provide elements
in 3 combined state for AT&T."” U S WEST Second Supplemeatal Memorandum, p. 3, S. Thus, U S
WEST’s argument regarding what it terms “sham unbundling” has changed during the course of
events. Initislly, U § WEST argued that AT&T should not be permitted to purchase all network
elerments required to provide local service at upbundled rates and thereby avoid purchasing packaged
services zt presumably higher wholesale ratcs. U S WEST now contends that it canuot be required
to provide a7y combined elements to AT&T, because the Act requires AT&T to recambine elements
it putchescs as unbundled network elements.

In its Responsive Memorandum, AT&T contends that neither Section 251 (6)(3) nor the
Eighth Circuit Court's decision restrict the ability of a competitor LEC to purchase unbuadled
elements and recombine them in order to provide service, AT&T also contends that “s.mply
eliminating language regarding combinations as proposed by U S WEST will render the agreement
fatally incomplete and create significant banriers to entry.” AT&T Responsive Memoranduw, p. 7.
According 1o AT&T, ’

because the sgreement ia this case contemplated that U S WEST would
provide elements in combination if requested by AT&T, the agreument
contains no provisions for how U § WEST will uncombine, or how AT&T
will combine, those clements. Further, it provides po information regarding
exactly how AT&T will gain nondiscriminatory sccess to U § WEST’s
network to accomplish the combinaton of elements U S WEST chooses to
separate. In addition, the agreement does not detail how customer outages
and service quality concerns raised by the separation of elements will be
climinated or at least minimized.

- AT&T Responsive Memorandum, p. 7. N

AT&T also argues that state law can be applied to uphold the arbitrator’s decision to
prevent U S WEST ﬁom“mar[mg] ‘apart its network elements so that new entrants must recombine
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them™ anc “to uphold the arbitrator’s decision that U § WEST must pfovidc AT&T combinations
of petwork clememts.” AT&T Responsive Memorandum, p. 8, 11. AT&T-asks the Commission to
approve Uie arbitrator’s decision an access to unbundled network clements. Altematively, because
U S WEST must provide nondiscriminatory access to its netwark so that AT&T can recombine
netwurk elements, AT&T contends “the parties must be given an opportunity to negotiate terzus and
conditions for combining clcments, bring any unresolved issues to arbitration and have contract
language reviewed and approved by this Commission ™ AT&T Responsive Mcmorandum, p. 1L

To resolve these issucs regarding access to unbundled nerwork elements, we tm to the
provisions of the Act, as well as the clarifications provided by the Jowa Ulilities Board decision.
Section 251(c)(3) of the Act describes the duty of an incummbent LEC 1o provide unbundled access
as follows:

The duty to provide, to any requesting tclecommwunications carrier for the

provision of a telecommunications service, non discriminatary access to

network elemeats on &n unbundled basis at any technically feasible point an

rates, terms and conditions that are just, reasonable, and non discriminatory

in eccardance with the terms and conditions of the agreement and the

requirements of this section and section 252. An incumbent local exchange

carrier shall provide such unbundled network elemeats in & manner that

allows requesting carriers to combine such elements in order to provide such

telecommunications service,
The Jowa Utilities Board decision rejected several FCC nules promulgated to implement the
unbundling requirements of Sectian 251(c)(3). Initially, the Court vacated 47 C.F.R. § 51.315(c)-(),
FCC rules that required incurbent LECs to recombine network elements that are purchased by the
competitor carrier on an unbundled basis. Tha Court noted that the last sentence of Section 251(c)(3)
“unambigucusly indicates that requesting cacriers will combine the unbundled elements themsclves.”
Towa Utilities Board, 120 F.3d at 813. In its amendad decision, the Eighth Circuit Court also
vacated 47 CE.R. § 5$1.315(b), which pravides that “except upon request, an incumbent LEC hall
not separate requested network elements that the LEC currently combines.™ '

The following requirements, stated in tenns applicable to this case, are quite ciearly

enanciated by the Act and the Jowa Utiltties Board decision: (1) U S WEST must previde to AT&T
 access to unbundled network elements; (2) AT&T can purchase any or all of the network elements
it needs as unbundled elements; (3) U S WEST need not combine unbundled elements for AT&T,
but U S WEST must provide the access AT&T needs to U S WEST's network In order to recombine
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the uobundled elements. Other than broadly defining the term “network elements™ to be unbundled.
the Act Goes not provide guidance to incurnbent LECs in determining the points at which elements
must be unbuodled, and the FCC rule prohibiting the decombining of currently combined elements
bas been vacated. However, the Act does not prahxbzz the sale of unseparated components &5 part of
unbundled network elements.

With these rules in mind, we twrn to the arguments prescnted by U S WEST. The first
has been fairly well answered by the Exghtb Circuit Court of Appeals In jts conclusion that the Act
does got restrict a compentor LEC from purchasing whatever clement it peeds on an unbundled
basis. The Eighth Circuit stated that “the plain language of subsection 251(c)(3) indicates that a
requestiog camicr may achicve the capebility to provide telecommunications services conapletely
through access ta the unbuadied elements of an incumbent LEC's network.™ Jowa Utilities Board,
120 F.3d at 814. The Court rejected the argumeat that the ability to select unbundled access over
resale as the preferred soute to enter the local telecommunications markets will oullify the resale
provisions. The Court noted that “unbuadled access has several disadvantages that preserve resale

4 asa mezmngﬁn alternative.” 120 F34 at 815. For example, “with resale, a competing carisr can
avaid expending valueble tme and resources recombining unbundled netwark elements.” Jd, Thus,
the initial “sham unbundling” argument made by U S WEST was directly rejected by the Jowa
Utilitles Board dedision.

U S WEST also argues too broadly the effect of the Eighth Circvit Court’s amendment
to the Jowa Ulilities Board decision. U S WEST coatends that the Court's rejection of the rule
preventing an incumbent LEC from separating nerwork elements that it currently combines means
that the interconnection agreement cannot require U S WEST to provide any elements in & comisined
state to AT&T. The problem with U S WEST’s argumeat is that it goes too far. If an incumbent
LEC were actually prohibited from providing any cormbined components to a requesting carrier, the
eccess to unbundled elements requiremesnt Would be so impractical as to become meeaningless. U S
WEST would be required to break down each network element into countless physical compor.cnts
and also provide sccess to its aetwork at inmumerable points so that AT&T could reconstruct them.
Fully implemented, this result would add tremendous financial and techmcal burdens to both
companies to the extent that the unbundled access requirement of Sectxon 251(c)(3) would never be

realized.
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We do not believe Congress, or the Eighth Circuit Court, had this result in mind for the
upbundled access requirement. By rejecting 47 C.F.R. $1.315(b), the Coust did no mare than
rccognize the distinction betweea the incumbent LEC’s duty under Section 251(c)(3) to provide
access to unbundled nerwork elements and its duty under Section 251(c)(4) to offer its retail services
at whalesale rates,  The FCC rule was “contrary to 251(c)(3) because the rule would permit the new
entrant access Lo the incumbent LEC's network elements on a bundled rather than an unbundled
basis,” and thereby “obliterate the carefitl-distinctians Congress bas drawn in subsectioas 25 1(c)(3)
and (4)." Jowa Utilities Board, 120 F3d at __. It docs not necessarily follow from the Court's
rejection of the rule that the Act prohibits 2 LEC from permitting components that pecessarily
comprise unbuadled network clements from remaining in their unseparated state as part of an
tnterconneciion agreement. Requiring a competing LEC to recombine the elements it purchases on
an unbundied basis is not the same as saying the incumbent LEC can never leave unscparated
components in their combined state. :

. Wehave reviewed the arbitrator’s Third Order regarding access to unbundled clements,
as well as Attachment 3 to the draft interconncction agreement. Section 1.2.1 of Attachment 3
identifies thz unbundled network elements U S WEST will provide to AT&T, and Section 1.2.2
makes it clear that AT&T has the burden to recombine the unbundled elements. These provisions
arc consistert with Sectioa 251(c)(3). U S WEST in its Second Supplcmental Memarandum does
pot idetify particular elements that it believes are impermissibly combined, but only axgues that the
interconnaction agreement should “be modified to delete aqy requirement that U S WEST provide
elements in & combined state for AT&T." The Act does pot require the sweeping prohib:tion
requested by U S WEST, and without more particular identification of the component combinations
U S WEST belicves are impermissible, we will not dispurb the arbitrator’s decision regarding access
to unbundled elements. ' .

2. Shared Transport. 4

Local telephons calls are transmitted over facilitics that are either dedicated or common,
Common local transport, or shared transport, is an intcroffice transmiSSion_ path between an
incumbent LEC’s end offices that is shared by other carriers, Shared transport also means that the
route of 2 call is nat necessarily predetarmined. Instead, “for each call, the LEC must use its own
routing table to detarmine 'which trunks to use, depending on the call’s destination and the current
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availability of circuits.” U S WEST Second Supplemental Memorandum, p. 7. Because the LEC
determines the most efficient route for each call at the time 1t is made, it is Dot necessary for the
“requesdng carnier to choose particular interofice facilities or to specify the routing instructions for
the call” U S WEST Petitian, p. 7.

The arbitrator determined that “shared transport (betwees all U S WEST switches, but
not between U S WEST and incumbent switches, or between U S WEST switcheés and ‘sewing wire
centers) is an unbundled network element [and] should be included in the final agreement.” Third
Ordez, p. 11. U S WEST contends in its Petition for Review that shared transport is not, or should
not be, available as anui;btmdled petwork element. U S WEST renews its ugumcnt in its Second
Supplemental Memorandurm, contending that the October 14, 1997 amendment to the Jowa Utilities
Board decision supports jts position. Because the transmissian of a call requires access to several
differern nerwark components, U S WEST argues that shared transpart capnot itself be an unbuadled
network clement. ' ’

‘ U S WEST concedes, however, that FCC rules left undisturbed by the Jowa Utilities
Board case require incumbent LECs to provide shared transport as an unbundled perwork element.
See, FCC Local Intercomnection Order, CC Docket No, 96-98, { 439, FCC Third Ordar on
Reconsideration, § 44. Also, although shared transport was miot specifically discussed in the Jowa
Utilities Board decision, the Court upheld the FCC’s broad determination of network elements
subject to uobundling requirements. See, Jowa Utllities Board, 120 F.3d at 808-09. (“We belicve
that the FCC determination that the term ‘network elcment’ includes all of the facilities and
cquipment that are used in the overall commercial offering of telecommunications is a reasonable
conclusion and entitled to deference™), -

We find that providing shared transpart as an unbundled network element is reasozable
and consistent with the requircments of the Act. Firsy, as we discussed in the prcviéus secion,
Section 251(cj(3) does not prohibit the use of unseparated components in unbundled network
clements. If it did, every unbundled element would necessarily be broken down into numerous
physical components. In the case of shared transport, 2 breakdown into the smallest identifiabfe
camponeats would not be possible until after the call is made, because by definition the route of the
call is not specified in advance. The practical effect of U S WEST's interpretation of 251(c)(3)
‘would be 1o make sharcd transpart unavailable to campeting LECs. Indeed, U S WEST argues that
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it “cannot be required to provide unbundled access to transmission faciliies between end offices.”
U S WEST Second Supplemental Memorandum, p. S.

Second, requmag AT&T to designate in advance the routes for its customers’ calls would
greatly increase AT&T’s costs to pravide service. The arbitrator found that “foreclosing AT&T s
use of the U S WEST transpart element in 2 manner such as U § WEST uses them jtself would build
into AT&T"s operations 2 significant cost disadvantage.” Third Order, p. 11. To implement the
unbundied elements requirements and dgtermune which nerwosk elements should i:e made available,
the Act directs the FCC to capsider whether “the failure to pravide access to such network elements
would impair the ability of the telecommunications carrier secking access to provide the scrvices that
it seeks o offer.” 47 U.S.C. 251(d)(2)(B). The FCC determined that the requesting carrier's ability
to provide & service would be impaired “if the quality of the service the entrans can offer, absent
access to the requested element, declines and/or the cost of providing the service rises.” First Report
and Order, § 285. The Jowa Utilifies Board decision specifically upheld this standard for determining
whether a network element should be made available to the competitor LEC:

3 Ifthe quality of the service declines or the cost of providing the service rises

as & result of & requesting carrier’s ipahbility to gain access to a network

element, then the requesting carrier’s ability to provide the service hes been

made worse. The FCC'’s interpretation of the “impurmcnt" standard is

reasonable, and we give it deference.
fowa Utilities Board, 120 F.3d at 812 (citations omitted). By this standard, AT&T's abiiity to
provide Jocal telecommungications ations sécvice is impaired if sharcd teanspart is not available as a nevwork
element. We thus find it appropriate that the intercamaection agreement should make shared transport
evailablc to AT&T a8 an unbundled network clement, and we npptov:: the arbitrator’s resclution of
the shared transport issue.

' 3. Points of Intercannection.

Both U S WEST and AT&T request review of the arbitrator’s decision regarding points
of interconnection, i.e., those places where a competitor LEC can intercannect with the incumbent’s
network. The Act requires that an incumbent LEC provide interconnection with its network “at any
technically fcasible point within the carrier’s network.™ 47 U.S.C. § 251(c)(2). The First and
Secand Orders autharize AT&T's interconnection at any teckmnically feasible paiat, but also autharize
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the ADR process to adjust interconnection cast responsibilities where U S WEST can demanstrate
that a substantialty mare economical means for conpecting at an equally effective point exdsts.

In their Petifions, U S WEST argues that it should have greater lstitude to cantrof points
of intarcormection based on considerations of economy or efficency, while AT&T contends that
these considerations bave no role in determining technical feasibility for points of intercannection.
Order No. 25070 spproved the resalution of these positions in the First and Second Orders, and we
agzin approve the arbitrator’s decision relative to points of intercomection. The arbitrator provided
.f0t AT&T's interconnection & gny technically feasible point, as Section 251(c)(2) requires, but also
provided an opportunity for the parties to adjust the costs ufapauaﬂumtaconnncuonxf
U S WEST candcmonsuuethnmequxnyeﬁ‘uuvebmmorc ecopomical intercomncection point
exists. This practical result is consistent with the terms of Section 251(:)(2) See, Jowa Utilitles
Baard, 120 F.3d at 810.

4. Physical Callocation.

U S WEST in its Petition argues thar the asbitrator did nos fimit AT&T's ability to
physically eollocate equipment on U S WEST premiscs,  Section 251(c)6) placesa duty an U S
WEST t0 allow AT&T 1o physically callocate its equipment on the premises of U S WEST. U §
WEST may provide virtual rather than physieal collocation upan proof to the Commission “that
physical collocation is not practical for technical reasons or becausc of space limitations.”

' We befieve the resolution of this collocation issue in the First Order is consisten: with
the requircments of Section 251(c)(6), and we thus decline to disturb the arbitrator's resolution.
5 Non-Recurring Charges.

The Fifth Order resolved pricing issues for loop unbuading, callocation charges, and
certain pogreauring charges. 'S WEST does not object to the arbitrator’s resolution of the first two
issues, but does dispute the resahution for non-recurring charges.

The nonrecurring charges at issue apply to the ordering and installation of loops, ports,
end signating finks, This issue was presented Iate in the arbitration. The arbitrator in bis Fifth Order
veviewed the rocard fior these nonrecurring charges, and concluded that U S WEST's evidence thar
the range of 5100 to $500 for these charges was essentially unrebuttad, but that AT&T's evidence
thuthccostsm‘closewnod:ing"mdsousmﬁanymm Fifth Ordes; p, 3. The
arbitrator, unable to undertake his own indepeadent review of the U S WEST cost studies without
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additional hearings, concluded that U S WEST “shall be emtirled to charge 10 percent of the
noarecuring charges that its final price fists includes for loops, pons, amd signaling links.” Fifth
Order, p. S. However, the arbitrator also provided a means for the rates to be adjusted: “These
charges shall be subject 10 true-ups retroactivdly to the commencement of service under the
fmterconpection agreament, in the event that these charges are changed by later Idaho proceedings.”
% ' , : }

It is evident in the Fifth Order that the arbitrator’s substanzial concerns about U S
WEST s cost studies in support of nourecurring charges left him unsatisfied that the avidcnce was
reliable enough to finally determine the appropaste charges. Rather than delay the already lengthy
procecdings agy fixther, the asbitrator allowed the charges &t smounts Jower than requested by U S
WEST and higher than argued by AT&T, and recognized that the amounts could be zdjusted, and
applicd retroactively, in & subsequent proceeding. We find this to be en appropriate vcompromise
solution for these charges, and we approve this resohution for the interconpection agreement. If either
panyﬁndszﬁ:rAT&Tbeg’uptoﬁdingsuvium\dq—the agreement that the approved amounts are

_ inappropriste, the parties should rencgotiate the charge smounts, Sbould good faith efforts to change

the amounts prove unsuccessful, either party may resolve agy remaining disagreeraent through the
agreement’s dispurte resolfution procedure, or as pﬁ't of a proceeding subsequently Sled with the
Commissinn. ‘ '

6. Other Issues.

U S WEST identifies other issues for review, same of which ware decided in the Third .

mdFaxﬂhOfdemmeofwhichwmmwdbbythcpuﬁsmennvaﬁmutohnguge
intheFinta.ndSmdmnﬁdmdwhkhmmdypoimddnﬁﬁuﬁou. We have
reviewed these additional issues and have determined that adjustments to the arbitrator’s resohution
are not necessary, other zhanmdard‘ycmmcommqms

As marnters of clarity, the following is provided to assist in preparation of the final
agreement: ’

(2) Issue 46, interim mumber portability pricing, the reference to “gross rovennes™ az page

" 33, Secand Orde, to apportion mumber portatility costs refers to all intrastate and interstate revanues

Benerated within the state of Idsho, This issue is further discussed in the next section of the Order,
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(b) Issue 63, Quality Standards. Incumbent LECs ere not required by the Act “to provide
:tscampcumrswuhsupmthxym:rwnnecuon or 1o provide 1o requesting carriers “superior
quality access to network clements on demand.” Jowa Utilities Board, 120 F.3d at 212-13.
Accordingly, the contract need not require more of U S WEST than the Act requires.

We have revicwed each issue raised by U S WEST in its Petirion for Review. The
adjustments and clarifications we make in this Order are consistent with the requirements of the Act,
Thzism:sthntmdiduotdismssurah:rareddermin:dbythc Commission 1o be properiy resolved
by the arbitration process. :

 B. ISSUES RAISED IN AT&T"S FETITION FOR REVIEW

1. Caosts and Rats Issues. '

The first four issues identified in AT&T s Petition relate 1o costs and rates. AT&T
mm&(l)dzamkdmwwhadjwwmmmm (2) that adjustments
Mdbemdem&:wovcdmafbopmbuudﬁng,locpunbamng and loop conditioning, (3)
that the Commission should adopt AT&T's collocation rates, and (4) that the Commission should
not adopt the approved rates and prices for the entire three-year term of the interconsection
agreement.

These issues all were decided in the Commission’s review of the First and Second Orders,
mdwemnotpamndedthuad'jumm:hmddbemxdetomappmvedxmbﬁm. The record
on these cost 2ad prics issues is complex, extremely detailed and lengthy, and the evidence could
hmxdmmppmvzﬂmspcctﬁcmduhchﬁng&ualdwamdbyAT&T. It is clearin
the First and Secand Orders that the arbitrator carcfilly considersd al the evideace presented in
resolving these issues. mm&m:mahmﬁagmwﬁmmmmdtmabm
mﬂb&nxmongﬁcmdngmdwnﬂicﬁngmmdeﬁdcnuﬂacpuﬁapmmwd
ontheumeaftthha!csdcducount. AT&T does not contend that the regohution of these issues
is incompatible Mt.hthc terms of'tbeAa. 40d we thus decline to make adjustments regarding the
resoh.monafthesems

2. Number Portability Casts.

H&Twmatuuw«udmmudhgcondbqﬁmforhphmmﬁng

‘mmbupomﬁﬁqm"wmv&hthemmmPCClebuPombﬂRyOrdm” AT&T

Petition, p. 20. The First Order provides that U S WEST and AT&T should “track their costs of

ORDER NOQ. 27236 13-



providing inﬁ:immmbaponnbﬂity until a defimitive method for allocating the cost is determined.”
First Order, p. 39. It is this allocation sofudon that AT&T contends is inconsistent with the Act and
FCC requirements because it “is really not  standard at all " AT&T Petition, p. 20.

As ATZT concedes, however, the Secand Order does contain 2 specific method for
alocating mumber portsbility costs—"apportioament according to gross revenucs of AT&T and
U S WEST, less charges paid t other carriers.” AT&T Petirion, p. I7; Sccoad Order, p. 33, AT&T
nonetheless also objects to this approach as incosistent with the methods recommended by the FCC.

We belicve the Second Order's method of allocating pumber portability costs is
coasistent with recommeadstions of the FCC. The FCC specifically permits the use ofgmss
revenues Jess payments to other carriers as an allocator. The Second Order provides that AT&T will
pay oumber portability costs according to its share of gross revenues, less paymeats to other carriers
(as compared with the same measure of U S WEST revenues). AT&T's Petition for Review
recognizes that sach & method is permitted by the FCC. Specifically, paragraph 136 of the FCC's
July 2, 1996 First Repart and Order and Further Notice of Proposed Rulemaking (CC Docker
No. 95-116; RM 8535) cites MFS Ilinois plans as one of those currestly in use that satisfies the
FCC's campetitive neamality criteria. That approach, a5 described in the FCC Order, appears to do
exactly what the arbitrator did here; ic, to apportion costs according to the gross revenucs of the
single incumbent aad the single competitar invalved in that simuation.

We find that the Second Order’s treatment of interim gumber portability costs is
appropriate. To the extent, however, that the Second Order is unclear, the Commission makes it
explicit that the share of casts thet AT&T is required to pay for U S WEST s costs to make interim
number partability available in Idaho is jts gross revenues, less payments to other earricrs, divided
bymesmofhsmdusmsmms,laspaymsm other carriers.

Both AT&T xud U S WEST note that the Second Order does not stte explicitly whether

‘th:mvnwbuethﬂhmbéuudioaﬂomﬁmmbapombﬂhymmhchdsim&mnem

Footnote 380 of the July 2, 1996 FCC Order addresses the issue of the costs to be inchuded whes
£7043 revenucs serve as the allocation basis, Thst footnote requires that the calculation of gross
mmmmomwm—nmnu&mdm&emmmdh&amumwwmd
it ot include intrastate and interstate reveauyes. Therefore, w:ordmgto!thCCmqmremcnt,lhe
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AT&T asks clarificatian of the means 1o resolve disputes over exdsting tadff copditions
or resmictions,. AT&T Petition, p. 52. The First Order provides that tariff disputes will be resolved

through z “Bana Fide Request™ (BFR) process rather than an ADR process.
We believe an ADR process is better to resolve disputes over tariff conditions and

restrictions, and the interconnection agrecment should inctude this modificarion fram the First Order.

(b) Issue 17-NID indemnification clause.

AT&T objects to the specific NID indemnification provisions required ‘by the First Order,
Citing & conflict with the general indemnification lasguage in another part of the agreement. There
can $c, however, a valid need for a separate indemuification provision for a specific circumstance,
in which case the general provision would b coatrolled by the specific. The First Order addresses
situations where AT&T nmst pgoﬁde addirional protectors to use the U S WEST NID. AT&T has
the alternative of making a NID-to-NID connection, in which case the general indemnification clause
would spply. Once AT&T chooses to maka physical changes to the U § WEST NID, which ft would
presumably do to save costs, itiuppmp:immusiptoi:thegrmuﬁzksinvoh:d.

We have reviewed cach af the issues raised by AT&T in its Petition for Review, and have
discussed only those issues on which adjustment or clarification should be made. It is the
Commission’s understanding that with this Order all disputed issues have been resolved by the
arbitration process. The parties should be able to complete their final agreemeat and submit it to the
Commission pursuant to 47 U.S.C. §252(c).

ORDER

IT IS HEREBY ORDERED that the five erders of the arbitrator, as modified or clarified
by this Order or Order No. 27050, ecnstitute the resolution by arbitration of disputed issues pursuant
to Section 252(b) of the Telccommunications Act. This Order also resolves all issues raised by
AT&T and U § WEST in their Petirions for Review. ’

THIS IS A FINAL ORDER ON ARBITRATION. Any person interested in this Order
may petition for reconsideration within tweaty-coe (21) days of the service date of this Order.
thinscvenﬁ)daysdtermypmonhupedﬁnnedﬁrmmsidenﬁm any ather person may
cross-petition for reconsideration. Sec Jdzha Code § 61-626. ‘
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AT&T and U S WEST gross revenues that are to be used to calculate the apportionment of interim
number portability costs ere the imrastate and imcrstate revegues generated m Idaho.
3. Passible Rebandling Charge.

AT&T argues that the provision in the First Order that coatemplates an opportunity for
u S_WESTinghcﬁm“topu:oposcfarcombinedswi:nhingandlooP element prices g surcharge
that will promote facilities-based competition™ is insppropriate. See, First Order, p. 14. AT&T
conrends that such & surcharge would violate terms of the Act.

The First and Second Orders, which were approved in Order No. 25070, do not authorize
» surcharge for combining switch £nd Joop elements. The arbitratar merely indicae'c‘l' that
circumstances might develop where such a price surcharge could be appropriate. By approving the
arbitrator’s recommendation that U § WEST be afforded an opportunity to demonstrate the
appropriateness of price adjustments under certain circumstances, the Commission was not
indiaﬁngappmval_oﬁnyspedﬁctdjumnemarnntharga Accordingly, we do oot find that any
adjustmest must be made regardiag this issoe.

4. Operating Support System Developmenut and Implementation Casts. -

At page 31-32 of its Petition, AT&T addresses an issue relating to costs for developing
and implemesting an operational support system (OSS). An OSS is 3 computer appfication that
pmﬁdamhmpdtaw&mwwbuthSWESTstopmﬁng
systems. AT&T contends that the agreement should only address OSS development costs for the
Idsho jurisdiction, and requests that *it be made clear that enly the Idaho propertionate sharz of the
total gateway development costs . . . be considered in this arbitration agreement.™ AT&T Petition,
p. 31

We agree that this paint can benefit from clarification. The sgreement between
U S WEST and AT&T, over which this Commission has jurisdiction, relates to services within
Ideho. Accordingly, it is appropriate that the OSS costs covered by the agrecment are limited to
Idaho-specific costs and to the Idaho propartionate share of regional costs. The agrecment should
medfyﬂmﬁweompedngwﬁq':mponﬁbﬂkyﬁrosswopmmdimplmmnimmm
is limited to the Idaho proportionate costs.

S, Other Issues.
(a) Issue 29—use of ADR process rather than BFR process.
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DONE by Order of the Tdaho Public Utlities Commission at Boise, Idaho this / <&
day of December 1997,

ENNIS §. . PRESIDENT

.-RALPH NELSON, COMMISSIONER

Md&;ﬁ_'

MARSHA H. SMITH, COMMISSIONER .

ATTEST:

/’_, w2 QM_/

Myrpa J. Walters
Commission Secretary

VOUSW-T-96-1 S.9n3
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The Special Master points cut that those standards are anticipated
to be finalized shortly and that AT4T' s proposed language asllows for an
intezim methed to transmit the necessary data so that service is not
delayed. The Special Master recommends adoption of AT&T's proposed
languzage.

In its November 26 response, SWBT argues that OBE,bas derined the
ordering requirements for sgme UNEs, such as loop and pért, aﬁd that ic
should not be required to expend resources con interim solutions that are

specific to AT&T that are not contained in the finalized industry standards

set out by OBF.

The Commission finds that AT&T's proposed language would only
require SWBT to usc industry guidelines when they are available, and that

ATiT's proposed language should be adopted.

C. Grcroup IV Issues - UNE PARITY

Issuc 1 (Parity: Overview) and Issue 2 (Ordering, Provisioning, and
Maintenance: Access to Information) '

These igsues require the Commission to determine hov the parity
standards in the existing interconnection agreemeat and in the Act apply
te UNZs. Foxr both issuas, the Special Master racommends that ATAT's
proposed language be adopted. Under Issue 1, the partias dispute whether
SWBT can charge separately for each ONE crderéd by AT&T, even vhen such
UNEs are to be used in combination, and whether SWBT is required to meet
performance quality standarxds for combinations or platforms of elements.
Under Issue 2, the parties dispute whether SWBT“must provide AT&T
information concerning dispatch and due date requirements whea it provides

other pre-service ordering information for unbundled elements ordered in

combinatien.
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According ¢6 the Special Mastecr, the iszsuas in dispute concern
parity for UNEs when used in cembination, and AT&7's proposed laanguage isg
consistent with the Act. The Special Mastcr 3sserts that without parj:t;
standards appiied to ONEs used in combination, AT&T cannot be guaranteed
nondiscriminatory access and comparable pexformance and quality. The
Spacial.uaster points to reldvant Federal Communications Commission (Fcc$
rules, the Act, and the re;ent decision of the United States Court of
Appesls for the Eighth Circuit in Jowa Utflities Bd. v. rCc, 120 F.3d 753
(8th cir. 1997) (herelnafter Iowa UOtlllities Bd.)., &8s well as specific
contract language in the approved interconnection agreement between SwBT
and AZ&T as support. éith regard to Issue 2, the Special Master states
that dispatch and due date functionality must be included with UNE eordering
and provisioning terms or there will be no parity between SWBT's serviécs
and ATET's.

SABT's November 26 response to the Special Master objected to his
recommendation on Issue 1 because the Jowa tUrilirties Bd. court has decided
that UNEs must be combined by CLECs, not ILEés. SWBT argues further that,
even if it vere required to combine UNEs fror AT&T, the =service being
provided for AT&T customers would niot be "equivalent™ because UNEs are not
aquivalent to any SWBT sexvice. SWBT recaches this conclusion because “UNEs
ﬁ:e provided on an unbgndled basis and only to CLECz." SWBT opposecs any
performance parameters that differ from those specified in Attachment 17
of the existing agreement for individual UNEs. AT&T's response does not
add to its prior rilings. Howevex, the Commisslon notes on its own thac

ATART s pzopoéed language explicitly limits performance standards to those

already set forth in Attachment 17.

-
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With regard to dispatch and due date requirements, SWBT argues
that standard intervals for AT&T to obtain access to this information are
already set forth in Attachment 17. SWBT alleges that, while resold
services are subject to dispatéh'and due date requirements, UNEs are not
and so there is no reason to establish newv dispatch and due date access
processes vhen UNEs are ardered in combination. SWBT does not cite any
legal authority for its position. AT&T has not rmsponded to the Special
Master's recommendation on Issue 2, but the Commissian notes that ATsT's
proposed language for reselving Issue 1 vould preserve the standards set

forth in Attachment 17. <This should allcviate SWBT'S concerns about new

standaxrds.

The Commigsion nctes first that § 251(c) (3) of the Ack states that

ILECs have:

{t]lhe duty to provide, to any reguesting
telecommunications carrier ror the provision of a
telecommunications service, nondiscriminatory access to
network «lements on an unbundled basis at any technically
feasible point on rataes, terms, and conditions that are
just, reasonable, and nondiscriminatory in accsrdance ’
vith the terms and conditieng of the agreement and the
requirements of this section and section 252. An
incumbent local aexchange carrier shall provide such
unbundled network elements in a manner that allows
requesting carriars to combine such elements in order to
provide such telecommunications service.

47 U.S.c. § 251(c)(3). Both the Jowa Utilities Bd. decision and

§ 251(c) (3) of the Act require the ILEC to provide UNEs in 3 nondiscrimina-

tory manner that permits the CLEC to combine the elements as it sees fit.

THey do not go 3o far as to require the CLEC to purchase UNEs separately

and then recombine them, at the time of the order, if the ILEC already uses

the elements specified by the CLEC in the same combination that the CLEC

requests. SWBT has not pointed to any provision requiring disassembly and
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then reassembly of identical service, and nothing in AT&T’s .anguage
attempts to force SWBT to combine elements for AT&T.

Moreowver, Sectien 2.1 of Attachment UNE (Attachment 6) of the

approved SWBT/AT&T intercoanection agreement states:

SWBT will permit AT&T to designate any point at vhich it
vishes to connect 'AT&T'3 facilities or facilities
provided by & third.party on behalf of AT&T with SWBT's
network of access to unbundled Network Elements for the
provision by AT&T of a Telecommunications Service. I
the point designated by AT&T is technically feasible,
SWET will make the requested connection.

Additiocnally Sectiph 2.4 of pttachment UNE of the approved SWBT/RTaT

interconnection agreement states:

SWBT will provide AT&T access toc the unbundled Network

Elements provided for in this Attachment, including

combinatiens of Netvork Elements, vithout restriction.
Finally, Section 2.8 of attachment UNE of the agreement states that:

Except upon request, SWBT will not separate requested
netvork elements that SWBT currently combines.

The Commission finds that SWBTY’s proposed ianguage is contrary ¢to
agreec-upon and approved language.

The Commission finds that AT&T's'proposed language on Issue 1
inplements the prior agreement of the parties and should be adeptad. 1In
addition, the Commission finds that it shauld adopt the language proposed
by AT&T for rezolution of Issue 2 {in order :a'ehsure ONE parity. If AT&T
does not have dispatch and due date requiremaents available to it as with

other pre-service ordering information, ATET cannot provide servicc to its '

customers that is equivalent to SWBT's3.
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Issue 3 (Interconnected and Functional Network Elements), Issue 4 (Service
Disruption With IDLC), Issue 7 (Automated Testing), Issue 10 (Automated
Testing Through EBI), Issue 14b (Input-Output Port) and Issue 16
(Combining Elements)

For all sii of these 5ssues, £he Commission must address the
extent of SWBT's obligation to provide combined UNEs. 1Issue 3 involves
SWBT ‘s ability to disconncét elenments that are ordered fA combination by
AT&T when those elements are already interconnected and functional at the
time of the order. 1Issue 4 addresses whether SWBT may interrupt service
to rearrange loop facilities on working service served by Iategrated
Digital Loop Carrier (IDLEC) technologQ when ATET orders the loop and
switch bort in combination. Issue 7 addresses whether SWBT must provide
automated loop testinq through the local switch rather than instaill a loop
test point when AT&T utilizes a SWBT unbundled local loo§ and SWBT
unbundled switch port in combination. Under Issue 10, the dispute is over
AT&T}S right to initiate and receive test results through EBI, and under
Issue 14b, the parties dispute AT4T's right to have access to Input/Output
ports at locations other than in AT&I's collocation space. Issue 16 is
whether the agreement should pto§ide for SWBT to combine those elements
that are not interconnected in the SWBT detwork'at the time of ATGT's
order.

For all of thesc issues, the Special Master recommends adoption
of AT&T's proposed language because SWRT has already agreed not to erarate
requested network elements that SWBT currently.combines, referring to
Section; 2.11 2.4 and 2.8 of Attachment UNE (Att;;hment 6). Moreover, the
Speciai Master states thgtlrssués 3 and 4 involve functions included within

the full functionality of the switching element already purchased by ATST.

If there is to be parity, SWBT must provide the functions requested by AT4T




in the manner that it provides such functions to itself. Parity is
required for the reasons set forth under Issues 1 and 2, above.

The Commission finds that SWBT is bound by this contractual
language because thé Eighth Cireuit's recent ruling in Jowa Utilities Bd.
has not made SWBT’s and AT&T’s contract provisions illégal. The decision
simply vacated FCC rules uh;ch required that ILECs combincuélemen:s; it did<
not prevent ILECs from volunteering to combine such elements. Also, the
Commission concurs with the Special ﬁaster'siteasoning on Issues 3 and 4
reléted to parity. The Commission finds that AT4&T’s proposed language

% .

should be adopted for Issues 3, 4, 7, 10, 14b and 16.

Issue 14c (Switch Capability)

This issue involves the information SWBT chould be reguired to
provide to AT&T concerning the features, functions and capabilities of each
end office. The difference between the parties is primarily over AT&4T's
access to information concerning the identity of the spécific progra&s
installed, rather than just information concerning the capabilities.of the
network.

The Special Master recommends adoption of SWBT's language because
AT4T’'s propased language may require SWBT to>providc its competitors with
proprietary business information. SWBT’s proposed language wouid provide
ATaT Qith adequate informatiod‘to'operate effectively. The Commission has
reviewed the language propo#ed by both parties and their arguments in

support and agrees that SWBT’s proposed language should be'adopted.

Issue 14d (Expedited stecial Request Process)

This issue is limited to a determination of the amount of time

that SWBT should have to respond to an expedited special request made by




ATTACHMENT 7

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Review of Ameritsch
Ohia's Economic Costs for Interconnection,
Unbundled Network Elements, and Recipro.
cal Compensaton for Transport and Termi-
aatlon of Local Telecommunicatons Traffic.

The Commission finds:i '

(1) On June 18, 1997, the Commission issued an Opinion and
Order addressing in detail the total element long run incre-
mental cost (TELRIC) stud{essubmitted by Anteritech Ohio
(Amertitech) in this matter. Thess TRLRIC studiesvere in-
tended to establish the rates for unbundled network elements
which Amecitech proposes to chargecompetitors for grovl
# sloning unbundled network elements as required by the Tele-
communicadons Act of 1988 (1696 Act)! and this Commis-
sion's local service guidelines set forth in Case No, 85-843-TP-

COI (845 Guidalines).

()  On September 18, 1887, the Cammission issued an Eatry on

Rehearing moadifying and clarifying, to the Umited extent
addressed therein, the June 19, 1887 Opinion and Order.

(3) On October 20. 1987, applications for rehearingof the Com.
mission's September 18, 1857 Entry on Rehearing were timely
filed by Ameritech, ATAT Communications of Ohio (AT&T).
and MCI Telecommunications Corporation (MCI} pursuant
to Section 4903.10, Revised Cods, and Rule 4901.1.35. Ohio
Administrative Code. Memoranda contra the applications for
rehearing were timely filed by Ameritech and jointly by
AT&T and MCL :

(4) In their joint application for cehearing, AT&T and MCI aver
that the Commission erred In its September 18, 1837 Entry on
Rehearing concerning the application of the 20 percent reduc-
tion in shared costs. AT&T and MCI allege that, rather than

- adapt thelr positon and reducs the shared-cost percentage

Case No. 96-922-TP-UNC

1 Codified a2 &7 US.C. 181 o 3¢0g.
2 Canststent with their surller peactices {n this matcer, AT&T sad MCI submitted a jalnt application for

rehearing.

e’
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" ariginally proposed by Ameritech by 20 percént. the Commis-

sion predominately adopted the Ameritech recommendation

for treatment of shared costs which relles upon unsupported
demand forecasts. The Commission's ruling is, according to
AT&T and MCI, against the welght of the evidence presented

at the hearing. :

Rehearing on this jssue is denied. The Commission fully
considered the evidence of record in making the clarification
of shared costs set: forth in ous September 1B, 1687 Entry on
Rehearing. We hava consistently noted that Ameritech's
proposed methadology lor allocating shared costs was a res-
sonabdle starting point; however, we giso share theoncerns
rajsed by the intervenors (including AT&T and MCI) with
particular fnputs ints the shared cost calculation. In fact, we
specifically pointed to the fnsufflelent evidence In the record
supporting Ameritech’s demnand forecasts as ons of the justifi-
catlons for reducing the pool of recoverable shared costs by 20
percent.  Thavefore, contrary to the posdtion expressed by
AT&T and MCI, we did consider the Jack of evidence support-
ing the demand forecasts when reaching a decision on the
issue of shared costs. .

It was also not unreasonable for us w0 acknowledge in the

September 18. 1997 Entry on Rehearing that adopting AT&T
and MCl's position on shared costs recovery (namely. that the
20 percent reduction should have besn mads to the percentage
mark-up which resulted from the applicationof the shared

casts to the extended TELRICs proposed by Ameritech) would
amount ¢o 2 double reduction in the amount of recoverable
shared costs. It is undisputed by AT&T and MCJ that the

overall effect of the Commission's June 18, 1887 Opinion and
Order as modified on tehesring actually reduced the TELRIC
prices proposed by Ameritech. Thus, it is clear that inserting
the lower TELRIC prices into a shared cost calculation multi-

plied by 2 perceatage mark-up reduced by 20 percent (as pro- -

posed by AT&T and MCI) would result in an unjustified addi-
tional reduction in Ameritech's recoverable joint costs.On
the other hand, permitting Ameritsch to recovery the entire
pool of jolat costs (as reduced by 20 percent to reflect the
legitimate concerns expressed by the intervenors regarding the
lack of evidence supporting particular ftemspropased to be
recovered) daes not result in an unjustified additional reduc-
tion in Ameritech's recaverable joint costs. For these reasons,

«2-
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‘ ' the joint application for rehearingsubmitted by AT&T and
| MCI must be denled.

(6)  Amaritach argues in its application for rehearing that the
Eighth Circuit Court of Appeals (Elghth Clrewdd). in a Order on
Rehearing fssued October 14, 1857, conclusively determined
that Section 251()(3) of the 31896 Act does not obligate an
incumbent local exchange carrier (ILEC), such as Ameritech, to
permit a competitive lacal service provider to purchase an
assembled platform of combined elementsin order to offer
competitive tslocommunications  servicesd Rather,
Ameritech avers, the Eighth Circult was clear that an ILEC
must provide access to the network elements only oa an
unbundled (as opposed ta 8 combined) basls. Consequently,
Ameritech maintains that the September 18, 1997 Entty on
Rehearing must be madifiedin twa respects. Namely, the
Commission should eliminate Ameritech’s obligaton to
perform cost studies for combinations of two or mare unbun-
¥ dled network elements. Also, the Commission should cancel
: : the further proceedings intended to investigats whether or to
what extent Ameritech must provide "common transport” as
requested by a number of competitive local service providers.’

Ameritech's application for rehearing conterning cerain
unbundled netwark combinations it agreed to provide two
AT&T and MCI in their respective interconnection agree-
ments as well as the cancallation of further proceedings on the
issue of shared/commoan transport is denied.

Regarding combinations, the Commission found that the
obligation to canduct and produce cost studies regarding cer-
taln network element cambinations, agreed to by Ameritech
as part of zn erm's length negotlation with AT&T and MCI
and incorporated into the parties’ respective interconnection
arrangements, was valtd and enforceabld The Eighth Clr-
-cult's Order on Rehearing. notwithstanding, Ameritech’s
‘agréement, through.ths give and take of en arm's length
negotiation process, establishes an independent basis upon
which to enforce the terms of _the ,;::h:erconnecuon
ﬁ 4 arringements, as negotfated, and fo require thcompany to
. provide TELRIC studies for certain unbundled mnetwork
- combinations. In so doing. we are enforcing the terms of the

3

3 Zows Utllittes Board v. FGQNos. 96-3321. ot al. Ordes on Petitions for Rehearing (Octader 14, 1887).

The Commission approved ATAT's laterconnection agreement in Case No. $6-782-TP-ARS and MCI' in
Case Na, 96-888-TP-ARE on Februacy 20, 1857,-and May 22, 1367, respectively.
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interconnection arrangement tc which Ameritech agreed. In
making this decision, we affirm our previous position that we
are not passing judgment on the manner {n which Ameritech
proposes to price the network element combinations it agreed
w pravide as part of the interconnection agreements. Rather,
without an actual cost study, with supporting documentation,
we have no way of knowing whether theprices Ameritech
proposes to charge AT&T andMCI for unbundled network
element combinations are reasanable. It should slso be noted
that the Bighth Circuit's October 14, 1997 Order on Rehearing
is not at all clear regarding stata decision-making. The
decision centered on the FCC's authority under federal law
relative to the states and did not addrass stataction under
‘federal law or state action under state law. We need not reach
this issue at this time since our local guidelines, for the
present, appear to be generally similar to the Bighth Circutt's
decision on combinations, We will continue to examine this

issue in the future as it is presented to us.

¢ Amaeritech's request for a cancellation of the further proceed-

| : ing to {nvestigate theissue of shared/common transport Is
llkewise denied. As noted in the September 18, 1997 Entry on
Rehearing, the issue of shared/commontransport Is highly
complex and has engendersd sigaificant debate. Conflicting
decislons being rendered by the Federal Communications
Commission (FCC) and the Eighth Circuit Court ofAppeals
further camplicates this mateee. It is clear, however, that the
FCC, when faced with a simflar argument as that made to this
Commission by Ameritech, rejecred Ameritech'scontention
and found shared transport to be an unbundled network
element$ Thus, at 2 mintmum, Ameritech must submit for
our review and approval a TELRIC study on the unbundled
network element of shared trangport as defined by the FCC.
The Bighth Cfreuit's October 14, 1987 Order on Rehearing.
which further clacified the issue of comblnations, only rein-

_ forces our earlier determination that shared/comman trans-
port be subject to a further inquiry designed to sort aut pre-
cisely what Amaritech's obligations are on the Issue. For all
the foregoing reasons, Ameritech's October 20,1397 applica-
tion for rehearing is denied. '

§  Ameritech disdnguishes *coqimon transport® from “shaved transpoct”.. The formes, according to
Ameritech, represents basic network connectivity and. as such. s a transport secvice as comparsd to
thaced transpart which 5 & network clemunt.  Comwnod traasport Is. Ameritech maintalns. thus

inextricably intertwined. with switching.
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P It s, therefare,

} ORDERED, Thut the applicttions for rehwearing Honely fled by Amevitach and
joinsly by AT&T ind MCL aze denied a8 set forth in Pindings (5) snd (7). 1t I, furchar,

ORDERED, That capies of this Entry on Reheasin be sarved upon all parties of
record, their counsel, and any other interested person of record.
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ATTACHMENT 8

ORDERNO. § 8- xl
ENTERED  JAN 0 9 1398

BEFORE THE PUBLIC UTILITY COMMISSION
- OF OREGON

~ ARB3
ARRB 6

In the Matter of the Pctition of AT&T
Compumicatigus af the Pacific Northwest,
loc., for Arbitration of [uterconnection Rates,
Terms, 2ad Conditions Pursuant 10 47 U.S.C.
Sec. 252(b) of the Telecommumications Act of
19%6. (ARL 3)

In the Matter of the Petition of MCI Metro
Access Transmission Services, Inc. for
Arbitration of Intarconnection Rates, Terms,
and Conditions Pursuant ta 47 U.S.C.

Sec. 252(b) of the Telecommunications Acf of

3 1996. (ARB 6)
- DISPOSITION: PETITION DENIED

ORDER

S’ Ao Nt Nl it o Nt N N NS N

On September S, 1997, the Public Utility Commission of Qregon (Commission)
~dso issucd Order No. 97-34) in this consolidated proceeding. Order 97-341 approved
executed interconnection agrecments between AT&T Communications of the Pacific
Northwest, {ne. (AT&T) and U S WEST Comemunications, Inc. (USWC), and between
MCT Metro Access Transmission Services, Ine. (MCT) and USWC Gointly “the

Agresments”).

On October 27, 1997, USWC filed a petition requesting that the Commission
reform the Agreements 1o coaforn with recent rulings of the United States Court of
Appeals for the Eighth Civeuit in Jowa Utilities Board v. Federul Communications
Commission, 120 F34 753 (8 Cir.; 1997), mod{fied, No. 56-3321, dlip. op., (October 14,
1997). According 1o USWC, the Eighth Cireuit held that interconnection agreements
arbitrated under the Telecommnnicstions Act of 1596 (Act) may not require incumbeat
local exchange camriers (ILECs) 1o () sebundle anbundled elements: (b) provide «
combinariaq of unbundled elcments that equate ta a finished service (e.&.. retail flat rarc
business service); or (c) provide unbundled elements or segvices that have quality
standards different from those used by the ILEC for their own services. USWC claims
that the Agrecments approved in this proceeding contain all of these impermissible
requirements. Accordingly, ft asks the Commission to convene & proceeding to reform
and revise the Agreements. Pending the outcome of such procesding, USWC flurther
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requests that the Conyuission stay enforcement of contract provisions pertaining to
rebundfing.! :

Cn N_oycmbe:r 13,1997, AT&T and MCI filed responses in opposition to
USWC’s petition. Respondents argue, inter alia, that USWC's petition is premature agd
procedurally improper.-

The Cammission agrees that USWC's petition is premature. Section 19.5 of the
Agreements provides, in part: '

In the event that any final and nonappealable legislative, regulatory, judicial or
other legal action materially affects any material terms of this Agreement, or the
ability of CLEC or ILEC 10 perform any material terms of this Agreeruent, CLEC
ar ILEC may, oa thirty (30) days' written notice (delivered not later than thirty
(30) days following the date on which such action has become legally binding and
has otherwise become final and nonappealabie) require that such terms be
rencgotisted, and the Parties shall rencgotiate in good faith such mutually
acceptable new terms as may be required. (Empbasis added).

Secton 19.5 requires that any judicial action which materially affects any muterial
term of the Agreement must be finat and noaappealable before the parties undertake ©
madify the Agreements. As MCI observes, this provision is designed to provide a
orderly process for dealing with the egal uncertaintics encountered implementing the A
ACL G

The Eighth Circuit decisions segarding service quality and access to unbandled
elements clearly affect material tenms of the Agreements. Bath AT&T and MCI have
notified the Commission that they have appealed the Eighth Circuit decisions to the
United States Supreme Court? That being the casa, the judicial actions relied upon by
USWC are not final and nonzppealable and its cequest to modify the Agreements is
premature,

The Commigsion finds that the petition should be denied for the reasons stated
above. It is unnccessary 10 consider the remairing arguments advanced by the parties.

-

! USWC suates that it has been prsented with several arders from MC1 which request USWC to rebundle
asbundled eleruents o provide a combination of elements that equate ta & finished service. Although
USWC bas tojectad thase arders, it aotes thet MCI has sought monemry fines in mother furisdiction
because of USWC"s refusal to process unbundled nrders, I view of thesa ciccususances, USWC requests
that the Camnmission stxy enfurcemant of the agreemants.

? These documents are incinded in the official file of this proceeding. The Commission kes official
notice af thees decumens pursyant to QAR §60-014-0050(1 X¢).

7




[

ORDER NO. 88 - 021

ORDER

ITIS ORDERED that the petition filed by USWC on October 27,1997, is denied.

Made, catered, and effecive~ JAN 0 § 1998

¢’ JoamH Smith
Commissionq

A patty may request rehearing or reconsideration of this order pursuant to ORS 756.561. A
request for reheasing or reconsideragon must be filed with the Commiasion within 60 days
of the date of service of this order. The request must comply with the Tequirements in
QAR 860-014-0095. A capy oranysuchrequestmust‘alsobeservedon each pany 1o the
Proceeding as provided by OAR 860-013-0070(2). A party may appeal this orderto a court
pursuantta ORS 756.580.




